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AGE DISCRIMINATION IN EMPLOYMENT ACT- 
WAIVER OF RIGHTS 



TUESDAY, MAY 24, 1988 

U.S. Senate, 
Subcommittee on Labor, 
Committee on Labor and Human Resou ices, 

Washirgton, DC, 

The subcommittee met, pursuant to notice, at 9:35 a.iH., in room 
SD-430, Dirksen Senate Office Building, Senator Hov'ard Metz- 
enbaum (chairman of the subcommittee) presiding. 

Present: Senators Metzenbaum and Stafford. 

Also present: Senator Melcher. 

OPENING STATEMENT OF SENATOR METZENBAUM 

Senator Metzenbaum. The Labor Subcommittee of the Labor and 
Human Resources Committee will come to order. 

I have called today's hearing to examine the issue of waiver of 
rights under the ADEA, or Age Discrimination in Employment 
Act. 

Today, we see new trends developing in the area of voluntary re- 
tirement. American employers increasingly rely on early retire- 
ment and other exit incentive programs. They do this to reduce 
their work force, oftentimes so that they may respond to global 
competition, merger activity, and other practices. 

If properly structured, these incentive programs may be benefi- 
cial to employees and employers alike; but some exit incentive pro- 
grams may violate the law if they discriminate against older work- 
ers in their plan or implementation. 

One area of serious potential abuse involves the use of waivers. 
Last summer, the Equal Employment Opportunity Commission 
issued a rule permitting employees to waive their rights under the 
ADEA without Federal supervision. Congress immediately ex- 
pressed grave doubts about that rule as a matter of law and public 
policy. By a unanimous vote, both Houses of Congress passed an 
amendment to suspend the rule for one year so we could examine 
the need for and the legality of such a rule. Today's hearing fulfills 
our promise to review this important issue. 

As chairman of this subcommittee, I am troubled by the message 
that the EEOC is sending, that the Federal Government is pre- 
pared to abandon the civil rights of older workers. We will not 
permit that to happen. We will not tolerate discrimination against 
oar senior citizens. 

(1) 
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The EEOC rule would permit unsupervised waivers for employ- 
ees who have not filed a charge and who are not involved in any 
dispute with their employer. These employees have no reason to be 
on guard to protect their rights. Indeed, they often w'U not even 
know until months after they waive their rights whether in fact 
they were victims of age discrimination. By then, of course, it is too 
late. 

Apart from turning its back on older workers, the EEOC may 
well be ignoring the true interest of employers. We already know 
that employers have independent economic reasons for wanting to 
reduce their work forces through voluntary incentive plans. 

Relying on published reports, my staff has contacted representa- 
tives of more than a dozen major American companies that have 
implemented early retirement incentive or other voluntary work 
force reduction progrcuns in recent years. We found that the over- 
whelming majority of companies do not seek waiters at all. 

Since 1985, more than 13,000 workers were part of a voluntary 
reduction in force at IBM. In the same time period, 11,000 workers 
voluntarily departed at Du Pont; 16,500 at AT&T; 6,000 at Phillips 
Petroleum; 3,500 at Union Carbide; 1,600 at Hewlett-Packard; 650 
at Polaroid; 600 at Mellon Bank; and 600 at CBS. None of these 
companies — and they are just a sample — asked their employees to 
waive their rights as a prerequisite to participating in the program. 
Indeed, one top corporate official stated that waivers could under- 
mine the atmosphere of good m\\ that is essential to such a volun- 
tary program. He explained that the waiver request could discour- 
age participation by arousing needless suspicions among employees. 

A large number of employers exercise economic common sense 
by treating older workers humanely. Unfortunately, there are 
others who force employees to sign waivers as a condition of their 
'departure. We will hear several employees describe their experi- 
ences with waivers — experiences that robbed them of their dignity 
as well as their rights under Federal law. 

We will also hear this morning from the EEOC. I hope this hear- 
ing will initiate a constructive dialogue on the waiver issue. Final- 
ly, we will hear from the American Association of Retired Persons, 
the Chamber of Commerce, and a former Solicitor of Labor who 
served when the ADEA was administered by the Department of 
Labor. 

We aie paiticulariy pleased Lhal we will hear this morning from 
the Honorable John Melcher, Senator from the State of Montana 
and chairman of the Special Committee on Aging. We are very 
happy to welcome you. Senator Melcher. 

STATEMENT OF HON. JOHN MELCHER, A U.S. SENATOR FROM 
THE STATE OF MONTANA, AND CHAIRMAN, SPECIAL COMMIT- 
TEE ON AGING 

Senator Melcher. Thank you very much, Mr. Chairman, and 
thank you for holding this hearing; it is most timely. 

I am here to testify that, notwithstanding what the Equal Em- 
ployment Opportunity Commission has been saying and attempt- 
ing, we should maintain the requirement that valid waivers re- 
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quire supervision by the ECOC. Here is my reason for taking that 
stand, Mr. Chairman: 

If we look back when the Age Discrimination in Employment Act 
was first signed into law, Congress expressly incorporated certain 
enforcement provisions of the Fair Labor Standards Act. Included 
in those enforcement provisions is a requirement that a waiver of 
an employee s rights be supervised in order to be considered valid. 
The obvious purpose of these provisions is to help protect the rights 
of older Americans under the Age Discrimination in Employment 
Act. 

Nevertheless, despite this obvious congressional intent, in August 
of last year, the EEOC issued in final form a rule allowing for un- 
supervised waivers. That action occurred just prior to a hearing I 
held in the Special Committee on Aging on EEOC enforcement of 
the Age Discrimination in Employment Act. 

At that hearing, I heard from representatives of senior citizens 
groups and labor organizations, all of whom spoke out against the 
EEOC rule. Now, this wasn't their only testimony, but they made it 
clear that they were opposed to the Commission's rule. 

Another witness on this issue was a former steel company 
worker who began as a laborer at his former company and eventu- 
ally worked his way up to a management position. In 1982, he, 
along with many of the company's older workers, were laid off- 
even while younger workers were being trained to take their place. 
Before he left, however, he was given a piece of paper to sign that 
waived his rights under the Age Discrimination in Employment 
A-t. 

What choice was he given? To sign and leave quietly with some 
of his pension, or to be laid off for 2 years and lose his health bene- 
fits. With this sort of a choice, it wasn't very surprising chat he 
signed. He had worked 35 years for his company. 

I don't think anyone kr.ows for sure how many older Americans, 
who have worked for 30 or 40 years, have similar stories they could 
tell, or how many will in the future. 

What we do know, however, is that mergers and takeovers and 
other kinds of resulting corporate restructuring are undermining 
job security. And, we know that early retirement incentive pro- 
grams are becoming commonplace. At the same time, the numbers 
of older Americans are increasing at an unprecedented rate. With 
greater numbers of older men and women in the work place during 
these times of uncertainty, their riglitb under the ADEA — namely, 
not to be laid off, replaced, or passed over solely on the basis of 
age — run an all-time risk of being trampled. 

The Equal Employment Opportunity Commission would have us 
believe that this rule would benefit older workers. Under the rule, 
only those waivers that were signed by older workers on a *'know- 
ing and voluntary" basis would be considered valid. While at first 
glance, this standard could appear to represent a safeguard against 
a sort of Hobson's Choice placed before that former steelworker 
back in 1982. But given the fact that many older workers are not 
aware of their rights under the ADEA, and, by definition, are typi- 
cally and profoundly in unequal bargaining positions, this standard 
is vague and far from sufficient, in my view. 
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If we asked the average American what he or she thinks about 
waivers, in this town, at least, they would think of Redskins waiv- 
ers. I think I read this morning where cornerback Tim Morrison is 
being traded rather than waived. 

Well, we sports fans, or we Redskins fans in particular, under- 
stand what waivers mean for the Redskins. Sometimes they waive 
an older player, aid we think that is all right. But this is only a 
sports team. This h a procedure which affects, in the case of Morri- 
son, who is not yet 30 years old, a football player for a short period » 
of their career in football. It is only part of their lives. They enter 
football with the intention of playing as long as they can. But then, 
after that time of their life is ovc, they go on into real life, into 
other pursuits. 

Well, that's what much of the public thinks about waivers. They 
don't know about the kinds of waivers we are speaking about— 
today, those affecting people with a lifetime of work who may be 
turned loose, turned out, their jobs taken away from them, while 
signing a wawer without knowing what their rights are under the 
Age Discrimination in Employment Act. That's what we're talking 
about. We're talking about real life and about workers who may 
have given the best years of their lives to their company. Are they 
going to be just fired, displaced, turned loose, solely on the basis of 
their age? If so, that's contrary to law— a law that isn't new, a law 
that is about a generation old— the Age Discrimination in Employ- 
ment Act— a law that deliberately, when passed by Congress, in- 
cluded some of the standards of the Fair Labor Act to protect 
workers against unsupervised waivers. Who is supposed to protect 
them? In this case, the Commission. Who wants to water down the 
rights of those employees? The Commission. 

Should they be allowed to do so? I emphatically say no. 

Mr. Chairman, it is unusual for me to testify before this Commit- 
tee, but I do so because I believe that unless we take action and 
make sure that the law is enforced, or that the rule is appropriate- 
ly modified, the rights of many older Americans may be ignored, 
may be trampled, and thus older Americans may not get the full 
protection of the law. 

Mr. Chairman, I hope that this committee in its wisdom will 
make sure that we do maintain clear congressional intent and 
that any waivers are valid only if signed v/ith proper supervision. 

Mr. Chairman, I reque&l thac the full text of my opening state- 
ment be included in the record. 

[The prepared statement of Senator Melcher follows:] 
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MR. CHAIRMAN, I WOULD LIKE FIRST OF ALL TO THANK TOU FOR 
PROVIDING MB WITH THIS OPPORTUNITY TO EXPRESS NT VI ENS ON THE 
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION'S RULE WHICH WOULD ALLOW 
FOR WAIVERS OF THE RIGHTS OF OLDER WORKERS UNDER THE AGE 
DISCRIMINATION IN EMPLOYMENT ACT WITHOUT THE SUPERVISION OF THE 
EEOC. I AM DEEPLY CONCERNED ABOUT THIS RULE, WHICH I BELIEVE 
RUNS COUNTER TO THE SPIRIT AND THE INTENT OF THE A.D.E.A. 

I ALSO WANT TO ADD THAT I WAS DELIGHTED THAT YOU JOINED 
WITH ME LAST YEAR IN OFFERING THE AMENDMENT WHICH BLOCKED THE 
RULE FROM GOING INTO EFFECT DURING THIS FISCAL YEAR. WITH MORE 
THAN HALF THE FISCAL YEAR ALREADY GONE, I AGREE THAT IT'S TIME 
TO REVISIT THIS ISSUE, AND I COMMEND YOU FOR HOLDING THIS TIMELY 
HEARING. 

MORE THAN 20 YEARS AGO, WHEN THE A.D.E.A. WAS ENACTED INTO 
LAW THE CONGRESS EXPRESSLY INCORPORATED CERTAIN ENFORCEMENT 
PROVISIONS OF THE FAIR LABOR STANDARDS ACT. INCLUDED IN 
THOSE ENFORCEMENT PROVISIONS IS A REQUIREMENT THAT A WAIVER OF 
AN EMPLOYEE'S RIGHTS BE SUPERVISED IN ORDER TO BE CONSIDERED 
VALID. THE OBVIOUS PURPOSE OF THESE PROVISIONS IS TO HELP 
PROTECT THE RIGHTS OF OLDER WORKERS UNDER THE A.D.E.A. 



i U 



7 



PAGE 3 



NOTWITHSTANDING CONGRESSIONAL INTENT, IN AUGUST OF LAST 
YEAR, THE KEGC ISSUED IN FINAL FORM THE UNSUPERVISED WAIVER 
RULE. THIS ACTION OCCURRED JUST PRIOR TO A HEARING I HELD WHICH 
EXAMINED A RANGE OF ISSUES CONCERNING THE EEOC'S ENFORCEMENT OF 
THE A.D.E.A. AT THAT HEARING, I HEARD FROM REPRESENTATIVES OF 
SENIORS' AND LABOR ORGAN I ?5AT IONS — ALL OF WHOM SPOKE OUT 
AGAINST THE EEOC RULE IN THE COURSE OF THEIR TESTOONY. 

HOWEVER, ONE OF THE MOST COMPEL'^ING WITNESSES ON THIS 
ISSUE WAS A FORMER STEEL COMPANY WORKER, WHO BEGAN AS A LABORER 
AT HIS FORMER COMPANY AND, EVENTUALLY, WORKED HIS WAY UP TO A 
MANAGEMENT POSITION. IN 19S2, HE, ALONG WITH MANY OF THE 
COMPANY'S OLDER WORKERS, WERE LAID OFF, EVEN WHILE YOUNGER 
WORKERS WERE BEING TRAINED TO TAKE THEIR PLACE. BEFORE HE LEFT, HOx| 

t^mmmms was given a piece of paper to sign that waived his 

RIGHTS UNDER THE A.D.E.A. HIS CHOICE: TO SIGN AND LEAVE QUIETLY 
WITH SOME OF HIS PENSION OR TO BE LAID OFF FOR TWO YEARS AND 

HZ 

LOSE HIS HEALTH BENKFI'^S. NOT SURPRISINGLY, HE SIGNED, m. 
■HMB HAD WORKED 35 YEARS FOR THE COMPANY. 

NOW, I DON'T THINK ANYONE KNOWS FOR SURE HOW MANY OLDER 
WORKERS HAVE SIMILAR STORIES TO TELL. OR HOW MANY WILL IN THE 
FUTURE. WHAT WE DO KNOW IS THAT MERGERS, TAKEOVERS, AND OTHER 
KINDS OF RESUI.TING CORPORATE RESTRUCTURINGS ARE UNDERMINING JOB 
SECURITY. AND WE KNOW THAT EARLY RETIREMENT INCENTIVE PROGR/JlS 
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ARB BECOMING COMMONPLACE. AT THE SANE TINE, THE NUMBERS OF 
OLDER AMERICANS ARE INCREASING AT AN UNFRECFDENTED RATE. WITH 
GREATER NUMBERS OF OLDER MEN AND WOMEN IN THE WORKPLACE DURING 
THIS TURBULENT PERIOD, THEIR RIGHTS UNDER THE A.D.E.A. — - 
NAMBLT, NOT TO BE LAID OFF, REPLACED, OR PASSED OVER SOLELY ON 
THE BASIS OF AGE — RUN AN ALL-TIME RISK OF BEING TkAMPLED. 

THE EBOC WOULD HAVE US BELIEVE THAT THIS RULE WOULD 
BENEFIT OLDER WORKERS* UNDER THE RULE, ONLY THOSE WAIVERS THAT 
HERE SIGNED BY OLDER WORKERS ON A "KNOWING AND VOLUNTARY" BASIS 
WOULD BE CONSIDERED VALID. AT FIRST GLANCE, THIS STANDARD COULD 
APPEAR TO REPRESENT A SAFEGUARD AGAINST THE SORT OF HOBSON'S 
CHOICE FACED BY THAT FORMER STEEL WORKER BACK IN 1982. BUT, 
GIVEN THE FACTS THAT MANY OLDER WORKERS ARE NOT AWARE OF THEIR 
RIGHTS UNDER THE A.D.E.A., OR BY DEFINITION THEY ARE TYPICALLY 
IN PROFOUNDLY UNEQUAL BARGAINING POSITIONS, THIS VAGUE STANDARD 
IS FAR FROM SUFFICIENT IN MY VIEW. 

JONSIDER, FOR EXAMPLE, THE FINDINGS OF A LOU HARRIS POLL 
CONDUCTED IN THE EARLY EIGHTIES THAT ONLY TWO IN FIVE AMERICANS 
KNOW THAT THE LAW PROHIBITS MANDATORY RETIREMENT AND THAT AMONG 
THOSE BETWEEN 40 AND 70 -- THE AGE GROUP COVERED BY A.D.E.A. — 
FEWER THAN ONE IN TWO HAVE ANY KNOWLEDGE OF TlflS LAW. AND I 
UNDERSTAND FROM THE AARP THAT LITTLE HAS CHANGED IN THIS 
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REGARD. AGAINST THIS BACKGROUND, HOW CAN THB "KNOWING" STANDARD 
BB CONSIDERED A MEANINGFUL SAFEGUARD? 



AF FOR THE "VOLUNTARY" CRITERION INCLUDED IN THE RULE, HOW 
ADEQUATE IS THIS STANDARD WHEN VIEWED AGAINST THE TREMENDOUS 
PRESSURE AN EMPLOYER — ALONG WITH A FIRM'S LAWYERS ANb 
PERSONNEL EXPERTS — CAN BRING TO BEAR ON AN OLDER WORKER. 
WE'RE NOT TALKING ABOUT A LEVEL PLAYING FIELD HERE. 

NOW, THE EEOC CLAIMS THAT THE RULE WOULD EXPEDITE 
NEGOTIATIONS BETWEEN AN OLDER WORKER AND EMPLOYER, BY AVOIDING 
BUREAUCRATIC OVERSIGHT AND DELAYS. THERE ALSO HAVE BEEN CLAIMS 
THAT SUPERVISING WAIVERS WOULD BE TOO BURDENSOME AND TOO COSTLY 
FOR THE EEOC. 

I HAVE SEEN NO CONVINCING DATA TO SUPPORT THESE 
CONTENTIONS. THIS ISN'T SURPRISING GIVEN THAT THERE'S VERY 
LITTLE UPON WHICH THE EEOC CAN MAKE THIS CLAIM. FROM WHAT I 
UNDERSTAND, THE EEOC HAS SUPERVISED RELATIVELY FEW WAIVERS IN 
ITS HISTORY — BECAUSE IT IS REQUESTED TO DO SO ONLY 
INFREQUENTLY. IT SEEMS TO ME ^ MAT A CASE CAN BE MADE THAT EVEN 
MINIMAL SUPERVISION BY TiiE EEOC — ENSURING THAT THE OLDER 
WORKER IS FULLY INFORMED OF WHAT HE OR SHE IS SIGNING AWAY, FOR 
EXAMPLE — WOULD HELP REDUCE THE NUMBER OF OLDER WORKERS WHO 
LATER CRY FOWL ON THE PART OF THEIR EMPLOYER. I'M NOT SAYING 
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THIS ACTION BY THB EEOC WOULD BB SUFFICIENT, BUT IT DOBS 
ILLUSTRATE THAT TH^S ISSUE IS FAR FROM SETTLED. 

WHAT IS ABUNDANTLY CLEAR, HOWEVER, IS THAT UNDER THIS RULE 
UNSUPERVISED WAIVERS WOUXJ) BE VALID UNLESS AND UNTIL AN OLDER 
WORKER WAS ABLE TO SHOW THAT IT WAS NOT SIGNED KNOWINGLY AND 
VOLUNTARILY. IN OTHER WORDS, THB BURDEN OF PROOF WOULD BE ON 
THE BACKS OF OLDER WORKERS. IT ALSO IS OBVIOUS THAT UNDER THIS 
RULE EMPLOYERS WOULD NEED NO LONGER TO WORRY THAT A WAIVER COULD 
BE CHALLENGED SOLELY ON THB GROUNDS THAT IT WAS NOT SUPERVISED 
BY THE EEOC. 

WHY IS THB EEOC — THE FEDERAL AGENCY CHARGED WITH 
ENFORCING THB A.D.E.A. — ISSUING RULES WHICH WOULD PLACE 
OBSTACLES IN THB PATHS OP OLDER WORKERS TO EXERCISING THEIR 
RIGHTS UNDER THB A.D.E.A. 7 AND WHY IS THE EEOC MAKING IT EASIER 
FOR EMPLOYERS TO ELIMINATE THOSE RIGHTS? 

THE EEOC RULE WOULD STILL ALLOW AN OLDER WORKER TO FILE A 
CLAIM, DESPITE THE SIGNING AWAY OF THEIR RIGHTS TO FILE SUIT. 
UNFORTUNATELY, HAVING LOOKED CLOSELY FOR MANY MONTHS NOW AT THE 
EEOC'S TRACK RECORD IN HANDLING AGE CLAIMS, I DO NOT THINK OLDER 
WORKERS WOULD BE WISE TO TAKE MUCH COMPORT IN THIS. AFTBil ALL, 
THIS IS AN AGENCY WHICH, BY MY OWN COUNT, HAS ALLOWED 
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NEARLY 2,000 — AND POSSIBLY MANY MORE — AGE CiAIMS TO RUN THE 
2 -YEAR STATUTE OF LIMITATIONS. 

MR. CHAIRMAN, I BELIEVE A NUMBER OF ISSUES MUST BE 
RESOLVED BEFORE A POLICY CAN BE FORMULATED WHICH PROTECTS THE 
RIGHTS OF OLDER WORKERS UNDER THE A.D.E.A. WITHOUT IMPOSING 
UNDUE REQUIREMENTS UPON EMPLOYERS. IT IS CLEAR TO ME THAT THE 
RULE, AS CURRENTLY DESIGNED, IS DEEPLY FLAWED, RUNS COUNTER TO 
CONGRESSIONAL INTENT, AND WOULD JEOPARDIZE THE VERY RIGHTS THE 
EEOC IS CHARGED WITH PROTECTING. 

MR. CHAIRMAN, THIS IS AN ISSUE OF GREAT IMPORTANCE TO A 
GROWING NUMBER OF AMERICANS, AND I LOOK FORWARD TO WORKING WITH 
YOV AND THE EEOC TO DEVELOP A SOUND AND WORKABLE POLICY IN THIS 
AREA. HOWEVER, UNTIL THAT OBJECTIVE IS REACHED, I BELEIVE THAT 
THE STATUS QUO IS VASTLY PREFERABLE TO LETTING THE FLAWED EEOC 
RULE GO INTO EFFECT. IF IT'S NOT BROKEN, DON'T FIX IT — UNLESS 
YOU MAKE IT BETTER THAN BEFORE. 
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Senator Metzenbaum. I want to thank you, Senator Melcher, 
both as the chairman of the Special Committee on Aging and as a 
member of this body. As usual, you are right on target, your testi- 
mony is particularly helpful. You and I have worked together on 
many matters in the past, and I am sure we will continue to do so, 
particularly in this area. And having you as a leadoff witness is 
very significant, I believe, to indicate the will and the intent of 
Congress not to permit this practice to be continued. 

I thank you for being with us this morning. 

Senator Melcher. Thank you very much, Mr. Chairman. 

Senator Metzenbaum. Our first panel includes Nelson Marans, 
of Silver Spring, MD; Donald Graham, of Chesterfield, MO, and 
William Terrell, of Rochester, NY. 

The committee has a rule, and I would guess the witnesses have 
already been apprised, that we ask the witnesses to confine their 
reniarks to 5 minutes, with the understanding that the entirety of 
their statement will be included in the record. 

Mr. Marans, we are happy to hear from you first, sir. Bring the 
microphone close to you, please. 

STATEMENTS OF NELSON MARANS, SILVER SPRING, MD; DONALD 
GRAHAM, CHESTERFIELD, MO, AND WILLIAM TERRELL, ROCH- 
ESTER, NY 

Mr. Marans. Mr. Chairman, as background, I was 63 years old 
when I was fired from my position as a research associate at W.R. 
Grace & Co., after 29 years and 11 months with the Corporate Re- 
search Division. 

The position of research associate is two levels above that of an 
entering Ph.D. chemist. I was promoted to that position on the 
basis of several important accomplishments during my employ- 
ment. I was inventor or coinventor of 54 U.S. patents, wrote about 
15 technical papers as well as chapters in books, and gave a 
number of talks at technical meetings including tutorial lectures. 

In addition, I was a recipient of the IR-100 award given for the 
outstanding 100 inventions during a year. My patent production 
comprised 4 percent of the total Grace patents during the period 
from 1977 to 1986. 

I am or have been listed in "American Men and Women of Sci- 
ence,'^ **Who^s Who in Technology Today," ''Who's Who in Com- 
merce and Industry," and "Chemical Who's Who" besides the re- 
gional "Who's Who." 

At work, I had a continuous record of merit increases, including 
raises in 1984 and 1985. While the quality and quantity of work 
had not changed 

Senator Metzenbaum. Mr. Marans, you are running so fast, and 
you have some very important testimony, but you are so anxious to 
get it all in that we are not hearing much of it. Could you just slow 
it down a little bit? 

Mr. Marans. All right. I didn't want to take too much of your 
time. 

While the quality and quantity of work had not changed, I was 
given an unsatisfactory performance appraisal by my new manager 
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in April 1986. On Thursday, July 16, 1987, I was called into my 
manager's office for a performance appraif al. 

Senator Metzenbaum. What was the ti.ne span? 

Mr. Marans. Fifteen months between the two appraisals. 

Senator Metzenbaum. OK. 

Mr. Marans. He stated that he considered that my work was un- 
satisfactory, and I was told to see the vice president of the Re- 
search Division the next day. The manager informed me that at 
the meeting the next day, I would be presented with two options— 
one of early retirement with the details unknown to him; the other 
a position as an information specialist which would involve a demo- 
tion. 

The next day, Friday, July 17, 1987, the vice president reiterated 
these options. He stated that he would give me a copy of the pro- 
posed early retirement agreement later, but that I should interview 
immediately for the information specialist position. I did this that 
Friday afternoon with the departmental manager and the next 
Monday with the supervisor. I had no indication that I would not 
get the position, and in fact was asked to train on Friday, July 24, 
a week later, for the job. This, I did for 3 hours in the morning. 

However, on that same Friday at 4:30 p.m., I was called again 
into the vice president's office and told that although no decision 
had been made as to whether I would get the information specialist 
position, here was a copy of the retirement agreement. 

T^e agreement offered 1 year's pay at a salary of $55,000, and in 
re-, rn I would have to release W.R. Grace & Co. from all claims 
forever. I scanned it rapidly and was repelled by its impossible 
terms. 

I informed the vice president that I did not think I could sign 
such a repugnant agreement. He said that I would have the week- 
end to consider signing it and would get back to me on Monday. He 
stated that I could see a lawyer about it. My wife took it to her 
father, who stated that it was the most repulsive agreement that 
lie had seen in his 60 years of law practice. 

A copy of the agreement should be available to you~is it? 

Senator Metzenbaum. Yes. The entire agreement will be includ- 
ed in the record. 

Mr. Marans. All right, fine. 

The sections that are particularly offensive are 2, 7, and 8. Para- 
graph 2 states that the company reserves the right to stop payment 
immediately if the company deems that my conduct or actions are 
detrimental to the company— whatever that means for an interna- 
tional comprny such as W.R. Grace. 

Paragraph 8 invokes the threat of damages in the event that I 
file charges against the company with any Federal, State, or local 
administrative agency or judicial body. The meaning is quite clear. 
The agreement states that Grace can sue me for all payments that 
the company has made to me, even for the vacation pay that I had 
already earned in 1987 and for any additional amounts that Grace 
desires. The same penalty is invoked for disclosing the terms of the 
agreement. 

It is understandable why no one who has signed the agreement 
has disclosed its contents. 
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Finally, in pa^^agraph 7, I am forced to give a general release for 
ever3rthing, including physical damage, that I may have suffered 
from chemicaJs during my 29 years and 11 months employment 
period. 

At 3:30 p.m. on Monday, July 27, the vice president again called 
me into his office and told me that the information specialist open- 
ing was not available to me. He demanded that I sign the agree- 
ment immediately. When I refused, I was fired at once, and all ben- 
efits stopped as of my final working day of July 31. 

I was told that I was expected to finish, in the next 4 days all of 
my laboratory work, complete my notebooks, discard my files, turn 
over the radiation monitoring records in good order to the new ra- 
diation safety officer, and go through a lengthy checkout proce- 
dure. 

When I complied conscientiously over the next 4 days to these 
impossible demands, I injured my legs and back. I then wound up 
flat on my back for the better part of the next 6 weeks from inju- 
ries incurred during these last 4 days of work. The company's in- 
surers both for medical and for workers' compensation refused to 
pay my medical bills despite my COBRA continuation. 

I was not the only older employee to receive the agreement. 
During the same brief period in July 1987, three other individuals 
over the age of 40 were given the same agreement, and they 
signed. 

I filed an age discrimination charge with the Washington EEOC 
office on August 12, 1987. The charge was transferred to Baltimore 
in September 1987 and an agent assigned in October. 

Since ' lat time, I have been in frequent contact with the Balti- 
more EEOC office and have supplied a large amount of additional 
information on my charge. While the individual agents assigned to 
the case have been cooperative, apparently the decision has been 
made at some higher level not to press the case. 

Senator Metzenbaum. What makes you think that? 

Mr. Marans. One of the agents informed me of that. 

Senator Metzenbaum. One of the agents informed you of it? 

Mr. Marans. Y^s, but that obviously was unofficial. He said that 
originally EEOC had said, "We are anxious to force the case,*' and 
then suddenly the atmosphere changed in February and they said, 
**Well, you know, we only force a certain number of the casei to 
trial.'' They said, "You wiU probably have to go out on your own 
and sue on your own.'* 

Senator Metzenbaum. Did he indicate that the fact that the 
Grace Co. has been so close to the administration had had any po- 
litical impact upon the decision? 

Mr. Marans. That s a very touchy question. He didn't say it, but 
I thought it. But of course that's a personal opinion and ob^\uasly, 
I had no basis for that. 

However, Grace has been formally charged with a violation for 
asking employees to waive their rights to sue. 

It is impossible to convey to the members of the Subcommittee 
my feelings about my summary dismissal, the demeaning contract, 
the treatment both on the job after refusing to sign the agreement, 
and the practices that the company has resorted to since my firing. 
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I felt that I had wasted nearly 30 years of my life working for a 
company that has no conscience. 

The loss of my position has been devastating not only to me, but 
to my entire family. However, I do feel that I at least remained 
pnncipled and ethical during this trying period— attributes that 
the management at Grace cannot possibly share. 

Senator Metzenbaum. Thank you very much. We will hear from 
the entire panel before we get into the questions. 

fThe prepared statement of Mr. Marans with attachments 
follow:] 
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Nelsori Mar an 5 

\s background I uas 63 ytars eld w'^en I "as fired fron ny ;)Osition 
as a research associate at W. R. rSrace v Co. aft<»r tvcnty-nine years 
an(< eleven months with the co'-porate research division. The position 
of research associate is two levels above that of an ei vcring rh»D- 
c*ietnist» I '^'as pronoted to that position on the basis of several 
important accomplishments during my employraent, I i'»s inventor or 
coinventor of fifty-four U.S. patents, '\Tote abo'-t fifteen technical 
papers as well as chapters in books and gave a number of talks at technical 
-neetings including tutorial lectures. In addition I v»as a recipient of 
the IR-100 award given for the outstanding 100 inventions during a year. 
My patent production comprised 4% of the total Grace patents during the 
period fron 1Q77-1936. I am or have be?i listed in roierican Men and 
fomen of Science, \<ho»s mTio in Technology Today, rho's '/ho in Conner ce 
and Industry and Chemical '.."ho* 'iho besides the regional ^ho's .fho. 

At work I had a continuous record of merit increases including 
raises in 1984 and 1985. Yhile tb^ quality and quantity of work had 
not changed, I ^as zivcn an unsatisfactory ^crf or-nanc e appraisal by ny 
new manager in April 1986. On Thursday, Julv 16, 19B7 I was called 
into ny manager's office for a performance ap-^raisal. He stated that 
ne considered that ay work was unsatisfactory I ^^^s told to see the 
Vice-President of the Research Division the next day. The manager 
informed me that at the meeting the next day I would be presented with 
two options, c ' of early retirement with the details unknown to 
hira» the other ^os-tion as an information specialist which would involve 
a demotion. The next day, Friday, July 17, 1987 the Vice-President 
reiterate.-' these options. He stat-d that he v»ould give me a copy of 
the pre "sed early retirement agreement later but that I should interview 
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itn«iwdiitely for the information specialist position. 1 did thia that 
Friday afternoon -with the departn^ntal manager and the next Monday 
with the auperviaor. I had no indication that I would not get the 
poaltion and in fzct was asked to train on Friday, July 24 for the job. 
Thia I did for three houra in the morning, 

Hwever the aane day at 4:30 PM I was called again into the Vice- 
*»resident*s office and told that although no deciaion had been aade 
aa to whether I would get the information apecialiat position, h*re 
waa a copy of the retirement agreement. The agreement offered one 
year*a pay at a salary of $55,000 and in return I would have to release 

R« Grace & Co. fron all claima forever. I acanned it rapidly and 
was repelled by its impossible terms* I informed the Vice-President 

that I did not think thft I Could sign auch a repugnant agreement. Kc 
said that I would have the weekend to conaider signing and would get 
back to me on Monday. He stated that I could aee a lai^er about it. 
My wife took it to her father who stated that it was the most repulsive 
agreement that he had se*n in his sixty years of law practice, A copy 
of the agreement should be available to you. "^e sections that are 
particularly offensive are 2, 7 and 3. Paragraph 2 states that the 
company reaervea the right to stop payment immediately if the company 
deems that my conduct or actiona are detrimental to the company-whatever 
that meant for an international company. Paragraph 8 inrokea the threat 
of dmmagea in the event that I file chargea againat the company with any 
federal, atate or local adminiatrativ^ agency or Judicial body. The 
waning ia quite clear. The agreement atatea that Grace can sue me 
for all payments that the company haa made to me even for the vacation 
pay that I had already earned in 1987 and for any additionU amounts that 
Grace desires. The sane penalty ia invoked for disclosing the terras of 
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the agreer?nt* It is understandable why no one vto has signed the 
agreeoent hss disclosed its contents. Finally in paragraph 7,1 am 
forced to give a general release for everything including physical damage 
that I may have suffered from chemicals during my nyentynine years 
and eleven montha employment period* 

At 3:30 PM on Monday, July 27, the Vice-President again called me 
into his office and told me that the information specialist opening 
was not available to me. He demanded that I sign the agreement immediately* 
When I refused, I was fired at once and all benefits stopped as of my 
final working day of July 31* I Was told that I was expected to finish 
in the next four days all of my laboratory work* complete my notebookSf 
discard my files, turn over the radiation monitoring records in good order 
to the new radiation safety officer and go through a lengthy check-out 
procedure* \Aien I complied conscientiously over the next four days to 
these impossible demands, I injured my legs and back. I then wound up 
flat on my back for the better part of the next aix weeks from injuries 
incurred during these last four days of work* The company's insurers both 
for medical and for workers' compensation refused to pay my medical billa 
despite my COBRA continuation* 

I waa not the only older employee to receive the agreement* During 
the same brief period in July 1987, three other individuals over the 
age of 40 were given the same agreement and they aigned« 

I^filed an age discrimination charge -with the Washington EBOC office 
on August 12* The charge was transferred to Baltimore in September ^987 
and an agent assigned in October* Since that time I have been in frequent 
contact with the Baltimore EBOC office and have Supplied a large amount 
of additional information on my charge* While the individual agents 
assigned to the case have been cooperative, apparently the decision has 
been mide at some higher level not to press the case* However Grace has 
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hat been foroally charged with a violation for asking en^Xoyees to 
waive their right to aue« 

It ia ii^oaaible to convey to the aeabera of the aubcoaaittee my 
feeiinga about ay aunaary diaaiaaali the demeaning contract* the treataent 
both on the job after refuaing to aign the agreement and the practices 
that the company haa reaorted to aince my firing, I felt that I had 
waated nearly thirty yeara of my life working for a company that has 
no conscience. The loss of my position has been devaststing not only 
to me but to my entire fsmily* However I do feel thst 1$ st lesstt 
remsined principled and ethicsl during this trying period* attributes 
thst the msnsgement at Grace can not poasibly share* 
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COyriDENTIAL 
AGREEMENT 

This AGREEMENT, made this 24th day of July, 1987, is 
between the Research Division of W. R. Grace & Co. (herein 
called COMPANY) and Nelson S. Marans, residing at 
12120 Kerwood Road, Silver Spring, Maryland 20904. 

IT IS HEREBY AGREED as follows: 

1. Dr. Nelson S. Marans will voluntarily accept a leavci 
of absence from his active employment with the COMPANY from 
Wednesday, July 29, 1987, to Thursday, July 28, 1988, 
inclusive. During such period. Dr. Marans will remain an 
employee of the COMPANY and may, from time to time, be asked 
to consult with respect to his prior work on behalf of the 
COMPANY. 

2. Dr. Marans* employment with the COMPANY will 
terminate effective as of July 28, 1988. The COMPANY 
reserves the right to terminate Dr. Marans' employment 
earlier should it determine Dr. Marans' conduct or actions 
are detrimental to COMPANY interest. 

3. The COMPANY will pay Dr. Marans compensation at an 
annualized rate of $55,000 during the period from July 29, 
1987, to July 28, 1988, inclusive. This will be paid 
semimonthly unless Dr. Marans elects a lump-sum payment as 
provided in (5) below. 
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4. Dr. Marans shall continue to be treated as an active 
participant under the Grace benefit plans (except Long Term 
Disability insurance) m which he actively participated on 
July 24, 1987, during the period from July 29, 1987, to July 
28, 1988, inclusive, sub;)ect to the terms of each such plan 
as amended from time to time. In the event that Dr. Marans 
shall become employed by an employer after July 29, 1987, and 
before July 28, 1988, and become covered under such 
eipployer's medical plan, dental plan, life insurance plan, 
accidental death and dismemberment plan, voluntary group 
accident plan, or business cravel accident insurance plan, 
his coverage under, and his entitlement to benefits under, 
the corresponding W. R. Grace & Co. plans shall thereupon 
cease . 

5. Dr. Marans inay elect to receive his leave oi absence 
payments, or any balance thereof due at any time, as a 
lump-sum payment. such an election will result in 
termination of employment and of all benefit coverages, 
except for medical and dental coverage which Dr. Marans may 
extend for up to 18 !r.onths by paying the appropriate 
premiums , 

6. Upon termination of employment, the COMPANY will pay 
to Dr. Marans any unused 19C7 and 1988 vacation. 

7. Dr. Marans agrees and coven^-^nts that he will, and 
hereby does, forever and irrevocably release and discharge 
W. R. Grace & Co. and its subsidiaries, their officers, 
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directors, employees, successors, assigns, and 
representatives, from any and all claims, demands, charges, 
debts, defenses, actions or causes of action, obligations, 
damages and liabilities whatsoever which he now has, has had, 
or may have, whether the same be at law, in equity, or mixed, 
in any way arising from his termination from employment with 
the COMPANY, and any other claims, demands, charges, debts, 
defenses, actions or causes of action, obligations, damages 
and liabilities which arose at any time prior to the date of 
the Agreement, It is expressly agreed and understood that 
paragraph 7 of this Agreement is a General Release. 

8. Dr. Marans further agrees and covenants not to file 
any cnarges or complaints against the COMPANY with any 
federal, state or local admi'-iistrative agency or :]udicial 
body. Dr. Marans further agrees that the terms of this 
Agreement are strictly confidential and expressly covenants 
not to display, publish, disseminate or disclose any terms of 
this Agreement to any person or business entity. It is 
sxpressly agreed that any violation of the terms of this 
paragraph 8 shall be deemed a r-aterial breach of this 
Agreement entitling the CO>'PAKY to immediately cease making 
all payments hereunder and to recover the entire amount paid 
to Dr. Karans under paragraphs 3 and 6 of this Agreement. 
This remedy shall oe in addition to and not in lieu of any 
other remedy to which the COI^PANY may be entitled. 
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9. This Agreement shall be binding upon the assigns, 
heirs, executors, and administrators of Dr. Marans. 

10. Dr. Marans affirms that the terms stated herein are 
the only consideration for signing this Agreement, and no 
other promise or agreement of any kind has been made to or 
with him by any person or entity whatsoever that caused him 
to sign this Agreement. 

11. Dr. Marans has fully reviewed the terms of this 
Agreement and acknowledges that he has had an opportunity to 
review it with counsel if desired. Based upon that review. 
Dr. Marans hereby acknowledges that he fully and completely 
understands and accepts the terms, conditions, nature, and 
effect of this Agreement, which he voluntarily executed. 

12. This Agreement may not be changed orally. 

13. Dr. Marans hereby represents and warrants to 

ti.e Company that he is not in possession of any materials in 
written or jther tangible form which embody in whole or in 
part any information which is proprietary to the Company; and 
that all such materials previously possessed by him have been 
returned to the Company. 
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14. All the provisions of this Agreement except for 
paragraphs 1, 3, 4, 5, and 6 shall survive the termination of 
Dr. Marans ' employment with the Company on July 28, 1988. 



Nelson S. Narans 

STATE OF ) 

) SS; 

COUNTY OF ) 

On this day of , 1987, before me, 

personally came Nelson S. Marans, to me known, and known to re 
to be the individual described in, and who executed, the 
foregoing Agreement, and he duly acknowledged to me that he 
executed ths same. 



Notary Public 

WITNESS ; 



a : 0003wgr 
WGR/bgm 
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12130 Kerwood Road 

Silver Spring, Mmryland» 30904 

August 39 1987 

Mr* Peter Grace 

Chair«an and Chief Bxecutive Officer 

R* Grace Ik Co. 
Grace Plaxa» 1114 Avenue of the Aaericas 
New York, New York, 10036*7794 

Dear Mr* Graces 

I was shocked bf my recent firing without any temination pay 
froa the R* Grace Research Division afte^ twenty-nine years and 
eleven aonths of loyal service to the company* In addition all 
benefits were stripped inediately* The reason for the discharge 
was two successive poor pc for«ance reviews; the reason for firing 
without ternination pay or benefits was ay refusal to sign the 
enclosed contract* 

My record with the conpany has included over fifty patents; my 
age at discharge waa 63 years and two months. I had intended to 
work at Grace only until 65 years and would have left the coapany 
at that time* More to the point, I was willing to leave at 63 with 
the usual one year termination pay spread ever the slightly less 
than two years remaining to my sixty-fifth birthday. 

I did not sign the enclosed contract because the terws were 
<<emeaning and denigrating . I sympathize with the other professionals 
who have been forced to sign this agreement because of financial 
necessity, but by the letter of the contract have not bnen able to 
speak about this disgrace* As far as I know I have been the only 
individual who hat refused to ^ign* 

The sequence of events was not much better* I was presented 
with the agreement by Dr. Joseph Rakais at 4:30 PM Friday afternoon 
July 34th at which time I indicated that I would refuse to sign the 
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contract* The terfiination date on signing would have been July 
29the t was given until Monday* July 27th to decide^ was called 
la agaia by Or* Joseph ^aksis at 3:30 ^: xnt aga^n asked to sign 
*.fhen I exnlaincd that the document was dchuwanizini^ I was fired and 
ordered to leave by July 31st with salary and benefits terniniting 
at that tine(a full four daya during which I completed my laboratory 
workp transferred the radiation protection office progran to another 
profcaaional ant* tleantd out 30 years of filea). 

t inforwed Dr. Raksis that the Aaerican Chemical Society guidelines 
for discharge requirea four wfeks notice and two weeks for every year 
of eaployaent or a total of 64 weeks* ^ waa told that Grace had no 
intention of following AC3 guidelines* 

protest %a a former loyal employee and a Grace stockholder the 
abruptness of tKe firing* the absence of any nenblance of termination 
pay and the subhuman treatment* I assure you that ny firing h\a not 
inspired loyalty among the profe'^sionala at the *f« R« Grace Research 
Oivision* I feel that the responsibility for the discharge flowa fron 
the top of the Corporate Research Group* namely Or* ?eter Boer* and 
through the chain of comand to the Personnel Department* 

To retain creative peo-ile at the ^'* R* Grace Research Oiviaion* 
you nust see that they are tre.^tcd as professionals* A drastic change 
in the attitude c5 top nan.-igfment is required* Thank you for considering 
my cohoaents* 




:?elaon Marans 
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JPBolducVK»ClKMmon 

GRfiCE 



WR Gm&Cb 
Gfoos Pkno 

! 1 14 AmM of ttw Amwicos 
N«w>bfk.NYl0036-77V4 



August 12, 1987 



Nr. Nelson Narans 
12120 Kerwood Road 
Silver Spring, ND 20904 

Dear Hr. Harans: 

ThanK you for your letter of August 5, 1987 and the 
accompanying copy of the letter you sent to Mr, J, Peter Grace 
on August 3, 1987. 

The purpose of this letter is threefold. First, it 
is to advise you that we have received your letters. Second, 
it is to tell you that we are currently reviewing and assessing 
the matters you described in your letter to Hr. Grace of 
August 3rd. And third, it is to advise you that you will 
shortly be receiving from W« R. Grace & co. a nore detailed 
response to the questions you raised. 



Sincerely, 
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GRACE 



F fW 8o«r, S«nior Vice P-Midtnt 

WR GfOCtiCo 
Groc« Ptoia 

1 1 U Av«nvi« of the Amercos 
NewYofk. NY 10036-7794 
(2131 8Y9.6682 



August 12, 1987 



Dr. Nslson S. Marans 
12120 Ksrvood Road 
Silver Spring, HD 20904 

Dear Dr. Marans: 

Mr. J. Pster Gracs has rsf erred your letter of August 3, 
1987 to my offics for rssponse. 

As you knoVf the Cospany expects ell eaployses to maintain 
a level of pevformencs which continuss to contribute to the goals 
and objectives of ths organization* As your memo indicates, you 
wsre discharged due to continued poor vork performance. During 
the past several years, you have been encouraged to take steps, 
with the assistance of management, to isprove your performance. 
When your performance did not improve, you were offered the 
opportunity to interview for an alternative position within ths 
Information Services Department. When you did not indicate that 
you would make a serious commitment to this position, and resisted 
opportunities to become familiar with the position* s responsibilities 
and equipment, this option could no longer be pursued. 

Alternatively, you were extended an offer which would 
have provided you with one year's full pay and full benefits. 
The benefits provided to you in this agreement far sxcesdsd what 
would normally be provided, by WRC policy, to a terminated employes 
and, in return, we would expect such an agreement to be executed. 
Management did take ACS guidelines into consideration when assembling 
the agreement. The offer was presented to you, in writing, on 
Friday, July 24, 1987 by Dr. Joseph Raksis who informed you that 
a decision was not required until the following Wedneeday, July 29, 
1987* When Dr. Raksis discussed the detaile of thie offer with 
you one week earlier, you requested a written proposal. By your 
refusing to sign the agreement, and with no other appropriate 
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positions available, the Company elected to terminate your employment 
effective July 31, X987. You received one month's extra pay 
(plus pay for unused vacation) , as provided by WRC policy. This 
termination does not affect your eligibility for all retirement 
benefits. 

As an additional point of clarification, all performance 
appraisals, and the subsequent recommendation for termination, 
were initiated by your department management, Drs. Jachincwicz 
and Raksis. The request to pursue termination did not originate 
from my office, nor from the President of the Research Division, 
nor from the Personnel Department. 

Nelson, we realize each employee has his or her ovn 
personal issues, responsibilities and emotions which must be 
considered. In response, the Company extends every effort to 
employees in such a situation to make the transition as smooth as 
possible. Our intent was to allow you to leave with dignity and 
self-respect. The agreement presented to you was not intended to 
be demeaning. The agreement purposely does not include any 
statements regarding past performance and only addresses the 
terms and conditions therein. I believe the Company has made 
every effort to provide you with the opportunity to improve your 
work performance, including the possibility of an alternative 
position in the Information Center. when this did not work out 
you were offered substantial help to assist in your transition, 
which you have elected to decline. 

Very truly yours. 



cc: Mr. J. Peter Grace, Jr. 



86-519 0-88-2 
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Eileen y\. Stein 

.\tturnrf *t I «« 

«se • i«rrUna i()811 
()0l) 6i7 <)220 

October I, 19^7 



He. J. Ptttr Gr«ct, Jc. 

Chairman and Cbief Executive Officer 

{#. R. Grace t Company 

Grac« Plaza 

1114 Avenue of the Aaerlcat 
New York, New York 10036-7794 

Ret Nelson S. Narans, Ph.D. 

Dear Mr* Cractt 

Z hava bMn retained by Dr. Malaon 8. Hacana, who waa • 
cacantly ficad ttom tha tf* R* Craca Raaaacch Dl vial on at tha aga 
of 63 attar naarly 30 yaaca of eaployMBt. 

Xnfoniatioa pcovldad to m by Dc. Macans Indlcataa that 
hia diacbac^a vaa pact of a calculatad affoct to gat eld of oldac 
eaployaaa^ which ba«aa vith an atteapt to pcaaaara Oc* Nacana and 
othaca to taka aacly caticaarat la lit3. Mm Dr. Nacana 
dacllnad tha aacly catlcaMnt packafa, be vaa glvan pooc 
pacfoxaanea awaluatlona in 19U and 1»S7. which waca totally 
unjuatif lad and at wadaaoa vith hia undiapatad fiaa cacocd up to 
IfiS and hia ooatinaad pacfocaanca at tha aaaa lawal. ■« waa 
than offacad tba ehoioa of aacly caticMaat oc a tranafar ta a 
poaitioa ia aaothar dapactaanti vhaa ha pocaoad tha aXtacnatiwa 
peaitioa to tha poiat of iatarwiaviao foe it with two aopanriaoca 
and pactidpatinf fat aavacaX hooca in a taped iMtcoctiooal 
ociaatatioo pco^caa, that of foe vaa vithdcra. finally, ha vaa 
told that ha vottld ha • oaa-yaac pai4 laawa of ahaaaoa 
providad ha aignad as agcaeaant autiaf, latac aXid# that ha 
votad aavac f Ua any coapiaata agaiaat tha coapaagr with any 
jvdicial oc adaiaiatcativa bo^y* that ha vojld navac diacloao tha 
tamo <»f tha agtaaMnt, and that tha coapamr ooold f ica hia any 
tiaa iV choaa and ha vaiwad any cighta oc daiaa ha aifht hawa 
agaiaat it foe doing lo oc foe anr othae caaaon. Whan Dc^ Nacana 
cafuaad to aign tbia uaeonacionaua agraaaantf a oopy of Mich Z 
andoaa bacavithf ha vaa laBBacily ficad. 
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The inference is inescapable that this course of conduct 
constitutes a violation of the Age Discrimination in Employment 
Act and of or. Narans's rights under other statutory and common 
law. Tht fact that other employees in the protected age group 
havt been subjected to similar treatment only serves to reinforce 
this conclusion. 

Dr. Marans has filed a charge of discrimination wi^n the 
Equal Employment Opportunity Commission, which is a necessary 
prerequisite to suit under the ADEA. i have made a quick 
calculation of the monetary damages my client has suffered from 
loss of salary and benefits. Assuming that he were to retl.e at 
age 65, his direct financial loss for these items alone during 
his expected lifetime exceeds $700,000. if he were to continue 
working beyond aga 65 — as he is of course legally entitled to 
do — his loss would be far greater. These calculations do not 
includa compensation for physical injuries he sustained when 
forced to clear cut 30 years of files in four days without 
assistance, nor do they includa his less easily quantifiable 
actual damages, punitlva damages, or attorneys feas. 

As you doubtlass know. Dr. Marans Is entitlad to recover 
tvlca his actual damagas undar tha ADEA If tha coapany'a 
violation was willful. Thara la aapla avldanca hara froa which a 
jury could find wlllfulnasSi avan aslda f roa tha prolongad 
duration of tha campaign to gat ild of Dr. Naransi which began 
wall bafora thara vas any suggaation of waaknaasaa In his 
parfonanca„ 

Dr. Marans vas rapaatadly praaaurad by conpany officials 
to sign a valvar of bis right to fUa an ago dlacrlslnatlon 
coBplalnt. Nimarous fadaral courts. Including at laast ona 
circuit court of appaalsr havo hold such • valvar to ba an 
unlawful attanpt to dany to tha IBOC tha Inforaatlon It naads tc 
advanca tha public Intorast in pravantlng anplayaant 
dlscrlnlnatlonr and thara^oco contrary to puhllc policy. 
Noraovar, tho coablnod affaet of paragraphs 2 and 7 of tha 
anclosad agraanant is that tha coapany could hava unlawfully 
tarninatod cllant'o aaployBont « voak aftar ha slgnad tha 
agraaatnt, and ho votad hava vaivad hla right to any raaadf« 
duch proapaotlva valvar of righto undor fodaral enpioynant 
discrlBlnatloo lavs has baon spaclflcally disapprovod as contrary 
to public policy by tho SnproM Court of tho DniUd fltatas as 
vail as nunaroutf lovoc ooarts« 

tfUlfulnaaa la also Indicatad by tha rataliation in vhich 
tho conpany la praaantly angagad againat mg diant. Ba haa 
subalttad lagitinata dalna for nadical aipansos sinca tha filing 
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of hla BBOC char9t. D«aplt« th« fact that ha elected to continue 
hla covaraga under the Grace aedlcal plan# and hla paynent of the 
full prealua haa been acknovledgad by the coapany^ hla clalna 
have been rejected on the baala that the aedlcal expenaea were 
Incurred 'after covera9e ternlnated.* At the aaae time, the 
coapany*a vorkera' coapenaatlon adalnlatrator, to which he waa 
Initially referred when he tried to clala under the aedlcal plan, 
haa rejected hla clala under workera* coapenaatlon, dlrectln9 hla 
to aubalt hla bllla Inatead to hla 'group health carrier.* Aa a 
reauXt of thla claaalc run-around, hla clalaa have atlll not been 
paid. There la no poaalble juatlf Icatlon for thla ahabby 
treatment . 

I have advlaed Dr. Marana of the varloua legal remedlea 
available to hlra. I have elao advlaed hla that every court which 
haa conal dared the laaue haa enjoined eaployera froa enforcing 
the provlalona of agreeaenta auch aa the encloaed to withdraw 
beneflta froa foraer eaployeea who cooperate In an ECOC 
Inveatlgatlon or eaployment dlacrlalnatlon ault. Thua, I do not 
think he will encounter auch difficulty in obtaining evidence in 
aupport of hla caaa froa other foraer Grace eaployeea who have 
been treated aa he waa. 

Bafora puraulag the avenuaa open to hla* however, Dr. 
Naraaa wiahea to aaka one final attenpt to reaolve thia aattar 
without litigation* Accordinglyf he baa authorised ae to propoae 
the f oUoving aa a baaia on which thia diapute could be sattlads 
The coapany will aake an inaadiata Imp ana payMnt to Dc« Naraaa 
aqttivalant to hie aalary for tha pariod July 31* 1917 throagh 
Juaa 30f 1919 » and placo his aa ratiraaant atatua eff active 
Augaat 1, 1917 with all banafita to which an individoal retiring 
after age €5 with hie length of aarrioa woold bo entiUad, 
indoding uninterruptad Mdical and dantal coverage^ In 
addition* the coapany will of oooraa raiaborae all hie aadical 
and phacaaoeatical bills for hie wock«-relatad injury* and will 
eoapanaata him for hia lagal feao (which to data are ainiaal) • 
In ratorn* Dr« flaraaa will accept thin arraagaawnt in full 
aettlaaant of hia aaployaant dlaeriaination claiM* and will 
withdraw hia pandinf mc charge. 

Too vill note tha aiailacity batwaaa thia pcopoaal and 
tho *aarly ratiraMOt" arranMaat tho coapany offered to Dr« 
Naraaa la 1993 • Thia offer ia aada aololy ia a spirit of 
ccaprcaiaa to attanpt aottlaaant of client* a daias* and is 
without prajudlce to his right to porsaa those daiaa in fall if 
tha offer ia rejected* 



Zf you are intaraatad in a raaolotion of Dr« Harana*a 
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clalat along theit lines, thereby avoiding the coiti and risks of 
litigation, please have your counsel contact me by October 30. 
19«7, 

Very truly yoursr 
(signed) EILEimr M. STBII 
Bileen M. Stein 



Enclosure 

cc: Francois P. van Remoortere 

President, W. R. Grace Resee-ch Division 
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October 30, 1987 



CERTIFIED MAIL 

RETUim RECRIPT REQUESTED 

EilMH N. Stein 

Attorney at Law 

7504 Bybrook Lane 

Chevy Chase, Maryland 20815 

Re: Melaon S. Marans. Ph.D. 
Dear Ms. Stein: 

W. R. Grace fc Company ii now in a position to respond 
to your letter of October 1, 1987, to Mr. Grace. For the 
reasons that I will explain in this letter, the Coopany 
disputes your factual interpretation of the termination of 
Doctor Marans. Moreover, we are not interested in your 
settlement offer. 

Doctor Marans was terminated for continued poor work 
performance. He repeatedly was counseled by the Company over 
the years, yet did not improve. Moreover, Doctor Marans 
declined to make a serious commitment to a transfer 
opportunity, as an alternative to discharge^ to a position 
witlfln the Company's Information Services Department. Doctor 
Marans also rejected a generous severance pay offer that would 
have provided him with one year's full pay and full benefits. 

These circumstances are fully described In Mr. Boer*s 
letter to Doctor Marans dated August 12, 1987. I assume that 
you have a copy of this letter or can obtain one readily from 
your client. 

As for the settlement offer in your letter of 
October 1st, the Company rejects it. Mevertheless, in the 
spirit of compromise and to avoid further legal expense in this 
matter, we propose a counter-offer. ^ 
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Eileen n, stein 
October 21, 19d7 
Page 2 



We propose to pay Doctor Narans the equivalent of one 
year s salary minus the one month's severance pay which the 
Company already paid your client. This amounts to $50^17 We 
further propose to pay Doctor Narans his legal eipenses to date 
(assuming, as you claim in your October 1st letter, that these 
expenditures are minimal). Finally, the Coiapany proposes to 
pay your client his medical expenses through September 1987. 

In exchange for these payments, of course, we would 
expect Doctor Narans to execute a full general release of (and 
covenant not to sue concerning) any and all claims arising out 
of your client's employment with or termination by the Company 
— includi.ng his outstanding workers' compensation claim. This 
release and covenant not to sue also would include, among other 
things, a non-admission of liability clause. It would also 
include, for example, a provision under which Doctor Narans 
would agree to keep the terms of the settlement (including the 
amount of the settlement) confidential. As a final example. 
Doctor Narans would agree to withdraw his outstanding workers' 
compensation claim and appeal. 

The Company's counter-offer will remain open for a 
period of two weeks from your receipt of this letter. This 
counter-offer is made in the spirit of compromise and should in 
no way be interpreted as an admission of liability on the part 
of the Company. Please contact me if Doctor Narans decides to 
accept this counter-offer. 
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Eileen M. Stein 

(mi) «57.<M20 



Novenber 9, 1987 



Jeffrey P. Ayres, Esquire 

Venable, Baetjer ( Howard 

1800 Mercantile Bank ft Trust Building 

2 Hopkins Plaza 

BaltiJnore» Maryland 21201 

Re: Nelson S. Marans, Ph.D. 

Dear Mr. Ayres: 

X have received your letter of October 30 and had an oppor- 
tunity to review it with my client. The counteroffer it 
contains is totally inadequate. Rather than an attempt at 
compromise* it appears virtually the same as the unacceptable 
proposal made to Dr. Marans before his termination « with the 
added feature that it %iould deprive bin of the workers' 
compensation benefits to which he is entitled. Consequently, 
my client has instructed me to reject it. 

If you would like to propose another basis for settlement 
better calculated to compromise the differences between your 
client and mine* we will be happy to consider it. Otherwise 
Dr. Marans will have no alternative but to pursue the legal 
remedies available to him. 

Very truly yours « 



Eileen M. Stein 
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W.K Grace Admits 
It Told Falsehoods 
To U.S. Authorities 



By Gaiy Pimu 

St^ Het •ntr of TMc Waix Stuct Jm bmai. 

B051T>N-WiL Gnce k Go. ptetded 
ffuUty to t clurr of lytng to fedenJ au- 
thorlties tnvesdfadBf tbe conumiiiadoii of 
drlflUnf wells tn Woburo, Mas., vlierc 
(amUks have allecRt that poUuied water 
caused six leukemU deaths. Ulnesi and 
birth defects. 

Grace changed its plea from Innocent 
oil the day befbre the case was scheduled 
for trial, ending six yean of clvU and 
criminal litigation that has been closely 
followed by environmental activists. Gntce 
was fined SIO.OOO, the maximum penalty 
for maldng misleading statements when 
they were made. In a 1962 letter. 

Michael DeUnd, regional admlnlstn* 
tor of the Bnvbonmental Protection 
Agency, claimed vtctcry In the case. But 
Grace continued to assert Its lack of culpa- 
bUlty, saying rules of federal procedure al- 
lowed It to maintain innocence despite the 
guilty plea. 

In the count covered the guaty plea. 
Grace was accused of knowingly under 
sutlng the amount of acetone it used at Its 
Wobum plant over the years covered by 
the EPA Inquiry* A second count agawst 
the company, alleging unlawfU conceal- 
ment of dumping chenucals near the food- 
package machine plant, wu dro^mL 

In a 1981 lettlemr it of a separate dvU 
sidt. Grace agreed lo pay 9 mUta to 
plaintiffs who claimed that chemical poUu- 
tanu from Grace's Wobum irtant caned 
death and Illness in their families. A fed- 
eral Jury had previously fbund that Grace 
' 'substantially contributed" to the polhition 
of the wells. The civil case repnnented a 
rare claim for damages from a corporatkm 
for personal iiOury from poUuted ground 
water 

Mr. DeUnd acknowledged that the pen- 
alty is "a small amount in dollar teme,'* 
but said Grace had b<wn fbund guilty of "a 
seriously unethical corporate practice." He 
said Grace would have faced a fine of as 
much u SSQ0.00O if it committed the same 
acts today. 

Hugh Carey. ' he former New York \^ 
emor and now a W.R. Grace cnvirtMinien' 
tal official, said Grace's plea bargatafog 
"amounts to a painful exercise." but 

'June 



added, "we did a reasonable ami responsi- 
ble thhig" to spare the company further 
couri proceedings. 

The contaminated wells, which the EPA 
foijid to contain high levels of dangerous 
solvents, were capped in 1979. The Grace 
Wobum plant has been converted to an- 
other u!:e. 
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CONFIDENTIAL 
AgREEMENT 

This AGREEMENT, made this 24th day of July, 1987, is 
between the Research Division of W. R. Grace & Co. (herein 
called COMPANY) and Nelson S. Marans, residing at 
12120 Kerwood Road, Silver Spring, Maryland 20904. 

IT IS HEREBY AGREED as follows: 

1. Dr. Nelson S. Marans will voluntarily accept a leave 
of absence from his active employment with the COMPANY from 
Wednesday, July 29, 1987, to Thursday, July 28, 1988, 
inclusive. During such period. Dr. Marans will remain an 
employee of \:he COMPANY and may, from time to time, be asked 
to consult with respect to his prior work on behalf of '^he 
COMPANY . 

2. Dr. Marans' employment with the COMPANY will 
terminate effective as of July 28, 1988. The COMPANY 
reserves the right to terminate Dr. Marans' employment 
earlier should it determine Dr. Marans' conduct or actions 
are detrimental to COMPANY interest. 

3. The COMPANY will pay Dr. Marans compensation at an 
annualized rate of $55,000 during the period from July 29, 
1987, to July 28, 1988, inclusive. This will be paid 
semimonthly unless .r. Marars elects a lump-sum payment as 
provided in (5) Lelow. 
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4. Dr. Marans shall continue to be treated as an active 
participant under the Grace benefit plans (except Long Term 



July 24, 1987, during the period from July 29, 1987, to July 
28, 1988, inclusive, sub-^ect to the terms of each such plan 
as amended from time to time. In the event that Dr. Marans 
shall become employed by an employer after July 29, 1987, and 
before July 28, 1988, and become covered under such 
employer's medical plan, dental plan, life insurance plan, 
accidental death and dismemberment plan, voluntary group 
accident plan, or business travel accident insurance plan, 
his coverage under, and his entitlement to benefits under, 
the corresponding W. R. Grace & Co. plans shall thereupon 
cease . 

5. Dr. Marans may elect co receive his leave of absence 
payments, or any balance thereof due at any time, as a 
lump-sum payment. Such an election will result in 
termination of employment and of all benefit cov^- ^, s, 
except for medical and dental coverage which Dr. Marans may 
extend for up to 18 months by paying the appropriate 
premiums . 

6. Upon termination of employment, the COMPANY will pay 
to Dr. Marans any unused 1987 and 1988 vacation. 



hereby does, forever and irrevocably release and discharc,p 
W. R. Grace & Co. and its subsidiaries, their officers. 



Disability insurance) in which he actively participated on 



7 . 



Dr. Marans agrees and covenants that he will, and 
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directors, employees, successors, assigns, and 
representatives, from any and all claims, demands, charges, 
debts, defenses, actions or causes of action, obligations, 
damages and liabilities whatsoever which he now has, has had, 
or may have, whether the same be at law, in equity, or mixed, 
in any way arising £i.um his termination from employment with 
the COMPANY, and any other claims, demands, charges, debts, 
defenses, actions or causes of action, obligations, damages 
and liabilities which arose at any time prior to the date of 
the Agreement. It is expressly agreed and understood that 
paragraph 7 of this Agreement is a General Release. 

8. Dr. Marans further agrees and covenants not to file 
any charges or complaints against the COMPANY with any 
federal, state or local administrative agency or judicial 
body. Dr. Marans further agrees that the terms of this 
Agreement are strictly confidential and expressly covenants 
not to display, publish, disseminate or disclose any terms of 
this Agreement to any person oi business entity. It is 
expressly agreed that any violation of the tf ms of this 
paragraph 8 shall be deemed a- material breach of this 
Agreement entitling the COMPANY to immediately cease making 
all payments hereunder and to recover the entire amount paid 
to Dr. Marans under paragraphs 3 and 6 of this Agreement. 
This remedy shall be in addition to and not in lieu of any 
other remedy to which the COMPANY may be entitled. 
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9. This Agreement shall be binding upon the assigns, 
heir J, executors, and administrators of Dr. Marans. 

10. Dr. Marans affirms that the terms stated herein are 
the only consideration for signing this Agreement, and no 
other promise or agreement of any kind has been made to or 
with him by any person or entity whatsoever that caused him 
to sign this Agreement. 

11. Dr. Marans has fully reviewed the terms of this 
Agreement and acknowlt :ges that he has had an opportunity to 
review it with counsel if desired. Based upon that review. 
Dr. Marans hereby acknowledges that he fully and completely 
understands and accepts the terms, conditions, nature, and 
effect of this Agreement, which he voluntarily executed. 

12. Tiiis Agreement may not be changed orally. 

13. Dr. Marans hereby represents and warrants to 

the Company that he is not in possossion of any materials in 
written or other tangible form which embody in whole or in 
part any information which is proprietary to the Company; and 
that all such materials previously possessed by him have been 
returned to the Company. 
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14. All the provisions of this Agrsensnt sxcspt for 
paragraphs 1, 3, 4, 5, and 6 shall survive the temination of 
Dr. Narans* employment with the Company on July 2B, 1988. 



Nelson S. Narans 

STATE OF ) 

) SS; 

COUNTY OF ) 

On this day of , 1987, before me, 

personally came Nelson S. Harans, to me known, and Icnown to me 
to be the individual described in, and who executed, the 
foregoing Agreement, and he duly acknowledged to me that he 
executed the same. 



Notary Public 

WITNESS ; 



a: 0003wgr 
HGR/bgm 
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Senator Metzenbaum. Mr. Donald Graham, we are happy to 
have you with us, sir. 

Mr. Graham. Thank you. Good morning, Mr. Chairman, ladies 
and gentlemen. 

My name is Donald Graham, and I am a 55-year-old manager 
caught up in the new business fad of downsizing and restructuring. 

I was terminated on December 15, 1987 after having spent 10 
years with Pet, Inc., 5 of which were in the St. Louis headquarters 
office. The previous 5 vears had been with a company purchased by 
Pet in 1982; namely, the William Underwood Co. 

At the time of my termination, my position was Director of Prod- 
uct 3ex '. *'*es for Pet's International Group. 

Tlie circumstances surrounding the termination of about 100 of 
Pet's employees followed the announcement by Karl Bays, the new 
chairman of I.C. Industries—Pet's parent company— that the oper- 
ating units were directed to reduce operating costs by $50 million 
for 1988. 

I was informed by my supervisor on November 23, 1987 that my 
position was eliminated, and I would be terminated effective De- 
cember 15, 1987— the end of Pet's fiscal year. I was informed at 
that time that I would receive **enhanced" severance, and that I 
would qualify for early retirement with "enhanced" benefits. 

On December 3, 1987, I attended one of several meetings held by 
the Human Resources Department for terminated employees to ex- 
plain the termination procedure for those being terminated and to 
explain the severance packages. 

There were 5 people in my meeting— that is out of the 100 that 
were being terminated. They held numerous meetings with small 
numbers of employees. At this meeting, we were given a copy of a 
"Settlement Agreement and General Release" that we were re- 
quired to sign if we were to receive "enhanced benefits". I believe 
you have a copy of that agreement, and please refer to the heavy 
print paragraph 3, which is to me the offending paragraph. 

We were at that time advised to consult our attorney and were 
not given a definite time limit in which to sign. 

I, as did others that I know of, consulted an attorney about the 
release and discussed filing an age discrimination suit. However, 
my attorney and I concluded that such a suit would be a long, 
drawn-out affair, and I required the enhanced package to survive 
while I looked for a position where I could use my talents and 
training. 

I knew that at age 55, it would take quite a while to land a posi- 
tion, and with one son in college and another in high school, I 
needed the income it provided. 

We also concluded that the benefits, if we won, would probably 
not be enough to pay the attorney fees that would accrue— a catch- 
22 situation. 

The enhanced severance benefits amounted to about two and 
one-half times the normal severance. Therefore, I was eligible for 
26 weeks of severance under the enhanced package, where normal- 
ly I would only receive 10 weeks. 

For those of us who qualified for early retirement, we were given 
a 5-plus-5 package— 5 yea. ^ added to our age and service for pen- 
sion calculation purposes. 
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Of the people terminated at Pet, the whole list was kept quite 
confidential. But of the 12 or so immediate coworkers that I am ac- 
quainted with, 8 are over 45 and 7 are over 52. 

Being terminated from a position not for a fault or cause is bad 
enough, but when you are presented with a buyout of your civil 
rights, it gave me, at least, a feeling of outrage that this sort of 
thing was happening. And as I found out later, this is even encour- 
aged and advocated by the EEOC. It makes you wonder whose side 
they are on 

Senator Metzenbaum. How did you find that out? 

Mr. Grapiam. I talked to my lawyer, and I talked to some person- 
nel people in the industry, and they ix)ld me that. 

Senator Metzenbaum. All right. 

Mr. Graham. It makes you wonder whose side they are on and 
what other civil rights are going to be bought off in the future. 
This may be the tip of the iceberg. 

Maybe I am naive. Senator, but I have always thought that in 
this great country of ours, a person's legal rights were paramount 
and could not be purchased or bargained away. I guess I was in 
error all these years, but I submit to you, sir, that this is not mor- 
ally or ethically right to be able or forced to do so. 

Thank you for your attention. 

[The prepared statement of Mr. Graham with an attachment fol- 
lows:] 
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PREPARED STATEMENT OF MR. DONALD GRAHAM 
Good Morning. 

My ntant i« Dorald J. Grfth&m, and I am a 55 year old manager caught in 
the new butineet fad of "reetructuring and downsizing. " 

I was terminated on December 15, 1987, after having spent 10 years with 
Pet, Inc., five of which were at the jt. Louis headquarters. The previous 
five years had been with a company purchased by Pet in 1982, namely The 
William Underwood Company. 

At the time of my termination, my position was Director of Product Services 
for Pet's International Group. 

The circumstances surrounding the termination of about 100 of Pet's 
employees followed the announcement by Karl Bays, the new chairman of 
I.e. Industries - Pet's parent company, that the operating units were directed 
to reduce operating costs by $50 million for 1988. 

I was informed, by my supervisor, on November 23, 1987, that my position 
was eliminated; and I would be terminated effective December 15, 1987, the 
end of Pet's fiscal year. I was informed that I would receive "enhanced" 
severance and that I qualified for early retirement with "enhanced" benefits. 

On December 3, 1987, I attended one of several meetings held by the 
Human Resources Department for terminated employees to explain the 
termination procedures and severance packages. There were five people 
in my meeting. A« this meeting, we were given a copy of a "Settlement 
Agreement and General Release'* that we were required to sign If we were 
to receive "enhanced benefits. " Please refer to the heavy print paragraph 
on the attached copy of the agreement. 
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We werf, at that time, advised tc consult our attorney and were not given 
a definite time limit in which to sign. 

I, as did others, consulted an attorney about the release and discussed 
filing an age discrimination suit. However, my attorney and I concluded 
that a suit would be a long drawn-out affair; and I required the enhanced 
package to survive while I looked for a position where I could use my talents 
and training. I knew that at age 55 it would take quite awhile to land a position 
and with one son in college and another in high school, I needed the ircome. 

We also concluded that the benefits, if we won, would probably not be 
enough to pay the attorney fees that would accrue. A catch ZZ situation. 

The enhanced severance benefits amounted to about 2 1/2 times the normal 
severance. I was eligible for 26 weeks of severance under the enhanced 
package, where normally I would only receive 10 weeks. 

For those of us who qualified for early retirement, we were given a 
5 4-5 package - five years added to our age and service for pension calculation 
purposes. 

Of the people terminated at Pet, the whole list was kept quite confidential. 
But of the 12 or so immediate co-workera that I know, 8 are :>ver 45 and 
7 are over 52. 

Being terminated from a position, not for fault or cause is bad enough; 
but whe.i you are presented with a buy-out of your civil rights, it gave me, 
at least, s feeling of outrage that this sort of thing was happening, and as 
I found out later, even encouraged and advocated by the EEOC. It makes 




47 



-3. 

you wonder who.. .Id. they ar. on and what oth.r clvU right, .r. going 
to b. bought oiL 

M«yb. I am nalv., but I hav. alway. thought that U thi. great country of 
ouM. a per.on'. legal right, were paramount and could not be purcha.ed or 
bargafaed away. I gue.. I wa. in error aU the.e year. - but I .ubmit to you. 
Senator, that it i. not morally or ethicaUy right to be able or forced to do .o. 

Thank you. 
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Scttlwent Agreanent <nd General Release 

This document entered Into this day of , 198_, sets forth 

the terms of agreement between Donald Graham (hereinafter referred to as 
"Graham") and Pe* Incorporated (hereinafter referred to as Pet) regarding the 
termination of Graham's employment with Pet. 

In cons I'lerat ion of the promises made by Pet and set forth below, Graham 
agrees to the following: 

1) Graham will resign from employment with Pet no later than December 15, 
1987. 

2) Graham will continue working for Pet until the date of his resignation. 

3) Grahaa releases, discharges and covenants not to sue Pet and Its 
officers, directors, partners, agents, eaployees, assigns, successors In 
Interest and Its parent corporation, IC Industries, Inc. and/or Its 
affiliates, with regard to any Mtter arising from or connected with his 
eHp1oy«ent with, or teralnatlon froa. Pet Incorporated for aruf and all 
reasons whatsoever, known or unknown, suspected or unsuspected, at law or 
In equity » which Grahaa ever had, now has, or hereinafter shall have. 
Including but not Halted to any clalas which night arise in tort or In 
contract or under the Age 01 serial nation In Employaent Act, Title VII of 
the Civil Rights Act of 1964 or under any other law, statute or act 
whether Federal, State or local. Grahaa further waives recovery under 
any clala, action or lawsuit which alght be brought on his behalf. 

In consideration of the prumlses made by Graham and set forth above. Pet 
agrees to: 

1) Pay Graham 26.0 weeks of severance pay for a total amount of thirty-two 
thousand four*hundred-s1xty dollars and no cents ($32,460.00). Payments 
will be made In accordance with current pay periods, on the 15th and last 
day of each month. The amount of severance pay due has been calculated 
to provide payments of $2t705.00 for 12 pay periods. Payments will be 
made subject to Federal, State and Local taxes, and Pet life, health and 
dental benefit contributions. 

2) Provide Graham with the Pet life, medical and dental benefits coverage 
for the severance pay period, under the same provisions as If he were 
still employed. 

3) Provide professional employment assistance. 

4) One of the following three options: 

a. Add 5 years to Graham age and length of service for pension 
calculation purposes, subject to a maximum of 65 years of age 
and 40 years of service, per the current plan; or 
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Estimate social security benefit payable to Graham at age 62, 
then pay that amount to Graham each month from date of 
termination until age 62; or 



Pay Graham his pension at age 65, based on current salary 
working until age 65. 



as If 



This Settlement Agreement and General Release contains all of the terms and 
conditions agreed upon by the parties and shall bind each of the parties 
hereto. No representative of either Graham or Pet had or has any authority 
*o make any representation or promise not contained In this Agreement and 
each of tne parties to this Agreement acknowledges reliance upon any such 
representation or promise. This Agreement cannot be modified or changed 
except by a written instrument signed by all of the parties hereto. 

If any party to this Agreement comnences an action against any other party 
arising out of, or In connection with, this Agreement or any of the documents 
executed and delivered at the settlement closing, the prevailing parties 
shall be entitled to have and recover from the losing party reasonable attor- 
neys fees and costs of suit as shall be fixed by the court. In witness 
whereof the parties hereto have executed this Settlement Agreement and Gener- 
al Release, the day and year written above. 

1) Graham agrees not to use or Import to any other person, corporation or 
entity any confidential Information which he has acquired while an 
employee of Pet. 

2) Grahaa, by signing this AgreeMnt acknowledges that he has been 
afforded an opportunity to review this Agreoient with an attorney or 
other advisors of his choice, that he has read and understands this 
AgreeMnt and that he has signed this Agreement freely and voluntarily. 

3) This Agreement Is made pursuant to and shall be governed, construed and 
enforcec in all respects and for all purposes in accordance with the law 
of the State of Missouri. 



PET INCORPORATED 

By: 

Witness 



Witness 
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Senator Metzenbaum. Thank you very much, Mr. Graham. 

Our third witness on this panel is WilUam Terrell, from Roches- 
ter, NY. We are happy to have you with us, sir. 

Mr. Terrell. Good morning, sir. My name is Bill Ter/ell, and I 
am from Rochester, NY. 

In 1982, I signed an unsupervised waiver purporting to release 
all of my claims against my former employer, Xerox Corp. At that 
time, I was unaware of my legal rights and unaware of potential 
claims I may have had against Xerox. I would like to briefly tell 
you what happened to me. 

I worked in Rochester for General Dynamics for approximately 
17 years. My last position with General Dynamics was that of a su- 
pervisor. Wnen General Dynamics moved to California in 1970, I 
was able to locate another job at Xerox. 

I worked for Xerox continuously from 1970 until August 22, 1982. 
I worked hard for Xerox and was a dedicated employee. I worked 
there from age 44 until age 56. I feel I did a very good job at Xerox, 
and my performance appraisals confirmed this. 

In 1982, I was forced to leave Xerox on a so-called voluntary re- 
duction in force At that time, I was advised to attend a group 
meeting at which I and others were advised that we could partici- 
pate in a voluntary RIF. We were also told that an involuntary 
RIF would follow and that the involuntary RIF benefits were sub- 
stantially less than that which we could receive in the voluntary 
RIF. 

After the meeting, I went up the chain of command, speaking to 
my supervisors to find out whether I would be terminated in the 
upcoming involuntary RIF. I was told that I was "part of the num- 
bers'' and that "a certain number of people are going to go, and 
you are going regardless". One of my supervisors also told me "You 
might win the battle, but you are going to lose the war." 

I did not want to leave Xerox. I was age 56, had been with Xerox 
approximately 12 years, and was earning $28,000 per year as a 
foreman in charge of stock. I did not have enough savings to retire, 
and the previous year had undergone a triple bypass operation. I 
surely did not want to start my career over again, and I knew that 
the job market in Rochester and the economy in general were terri- 
ble in 1982. 

I, however, had no choice. I was told in essence that I would be 
let go in the upcoming involuntary RIF and would receive much 
less benefits. For example, the voluntary RIF offered three addi- 
tional month: of salary above that provided in the involuntary 
RIF. Needing these additional benefits and realizing that it might 
be easier to locate a job before others were fired, I reluctantly ac- 
cepted the voluntary RIF. 

I did so without consulting an attorney. Looking back on the sit- 
uation, I realize that it might have been to my advantage to obtain 
legal advice, despite the expense. I did not know my rights or what 
potential claims I might have had against Xerox. In fact, the 
waiver form I signed did not mention that I was waiving any spe- 
cific claims of discrimination, but only stated in general that I was 
waiving my claims against the company. 

I believe that many employees such as myself were in the dark 
about what was happening to them at the time we were asked to 
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sign the \vaiver form at Xerox. We were told that the company 
needi^ to resize. What we did not realize, and only found out later, 
was that Xerox let a disproportionate number of older workers go 
m the reductions in force while at the same time, the company 
hired thousands of workers, most of whom were extremely young. 

I was unemployed for approximately 8 months after I left Xerox, 

1 obtained a job belling insurance. My smarting salary was 

only $1 000 per month plus commissions. 

To say the least, since I have left Xerox my family has struggled 
financially. I have also suffered much emotional stress as a result 
of what occurred to me at Xerox. In fact, in 1986 I had a heart 
attack, which I truly believe resulted from my employment situa- 
tion. I am presently disabled and collecting disability pay. 

I believe signing the v/aiver form has hurt me in the Lusardi v. 
Xerox lawsuit, which is a class action in Federal court in Newark, 
NJ. I am a plaintiff in that lawsuit, along with approximately 1,300 
other present and former Xerox workers who are alleging age dis- 
cnmmation against Xerox. The trial judge in the Lusardi case. 
Judge Alfred Lechner, ruled I was not "similarly situated" to other 
class action members because I signed a vvaiver form. Based in part 
upon this finding, the Judge decertified the class action. 

Judge Lechner's decision has been appealed, and while I am 
hopeful the Court of Appeals will reverse his rulin?, to date I have 
been hurt by signing the waiver form. 

I want to thank you. 

Senator Metzenbaum. Thank you very much, Mr. Terrell 
[The prepared statement of Mr. Terrell with an attachment fol- 
lows:] 
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PRBSKHTATIOH OF WIIJ.IAM TERRELL 
SRMATB SOBCOKMITTBB HEARING 

MAT 24, 1988 



Good morning, my name is Bill Terrell and I am from 
Rochester, New York. In 1982, I signed an unsupervised waiver 
purporting to release all of my claims against my former 
employer, Xerox Corporation. At that time I was unaware of my 
legal rights and unaware of potential claims I may have had 
against Xerox. I would like to briefly tell you what happened to 
me. 

I worked in Rochester for General Dynamics for approximately 
17 years. My last position with General Dynamics was that of a 
supervisor. When General Dynamics moved to California in 1970, I 
was able to locate another job at Xerox. 

I worked for Xerox continuously from 1970 until August 22, 

1982. reworked hard for Xerox and was a dedicated employee. I 

worked there from age 44 until age 56. I feel I did a very good 

job at Xerox and my performance appraisals confirm this. 

In 1982, I was forced to leave Xerox in a so-called 
voluntary reduction in for^e. At that time I was advised to 
attend a group meeting at which I, and others, were advised that 
we could participate in a voluntairy RIF. We were also told that 
an involuntary RIF would follow and that the involuntary RIF 
benefits were substantially lest than that which we could receive 
in the voluntary RIF. 

After the meeting I went up the chain of command, speaking 
to my supervisors to find out whether I would be terminated in 
the up-coming involuntary RIF. I was told that "I was part of 
the numbers" and that "a certain number of people are going to go 
and you are going regardless". One of my supervisors also told 
me that "you might win the battle, but you are going to lose the 
war . " 

I did not want to leave Xerox. I was age 56, had been with 
Xerox approximately 12 years and was earning $28,000 per year as 
a foreman in charge of stock. I did not have enough savings to 
retire and the previous year had undergone a triple by-pass 
operation . I surely did not want to starL my career over again 
and I knew that the job market in Rochester, and the economy in 
general, were terrible in 198 2. 

I, however, had no choice. I was told, in essence, that I 
would be let go in the up-coming involuntary RIF and would 
receive much less benefits. For example, the voluntary RIF 
offered three (3) additional months of salary above that provided 
in the involuntary RIF. Needing these additional benefits and 
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realizing that it might be easier to locate a job before others 
were fired, I reluctantly "accepted" the voluntary rif. 

I did »o wj chout consulting an attorney. Looking back on 
the situation, 1 realize that it might have been to my advantage 
to obtain legal advice, despite the expense. I did not know my 
rights or what potential claims I might have against Xerox. In 
fact, the waiver form I signed did not mention that I was waiving 
any specific claims of age discrimination, but only stated, in 
general, that I was waiving my claims against the company. Had I 
consulted an attorney I surely would have been advised of the 
potential harm my signing of the waiver form could have upon my 
ability to sue Xerox later £or discrimination. 

I believe that many employees, such as myself, were in tha 
dark about what was happening to them at the time we were asked 
to sign the waiver form at Xerox. We were told that the compnny 
needed to resize. What %*o did not realize and only tound out 
later, was that Xerox let disproportionate number of older 
workers go in the reductions in force while, at the same time, 
che company hired thousands of workers, most of whom were 
extremely young . 

I was unemployed for approximately eight (8) months after I 
left Xerox, and finally obtained a jol> selling insurance. My 
starting salary was only $1,000 per month plus commissions. 

To say the least, since I have left Xerox my family has 
struggled financially. I have also suffered much emotional 
stress as a result of what occurred to me at Xerox. In fact, in 
1986 I had a heart attack, which I truly believe resulted from my 
employment situation. I am presently disabled and collecting 
disability pay. 

I believe signing the waiver form has hurt me in the Lusardi 
V. Xerox law suit, which is a class action in federal court in 
Newark, New Jersey. I am a plaintiff in that law suit along with 
approximately 1300 other present and former Xerox workers who are 
illeging age discrimination against Xerox. The trial Judge in 
the Lusardi case. Judge Alfred Lechner, ruled I was not 
"similarly situated" to other class members because I s^gned a 
waiver form. Based, in part, upon this finding, the judge 
decertified the class action. Judge Lechner 's decision has been 
appealed and, while I am hopeful the Court of Appeals will 
reverse his rulina.. to date I have been hurt by signing the 
waiver form. 



Thank you . 
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PERSONNEL 4 CONFIDENT-- _ 

XEROX CONFIDENTIAL 

0. t-J-J'^ 



REQUEST FOR VOLUI^ARY 
REDUCTION IN FORCE 



I am requesTtfjg that I be allowed to terminate my employment inth 
Xerox Corporation under the terms of the Xerox Voluntary Re^^uction 
in Force Program. I understand that I wiil receive Voluntary 
Reduction in Force benclits according to the terms of the 1982 Fact 
Sheet for Employees provided to me. I have read carefuily and 
understand the Fact Sheet af\d agree to ail its terms and conditions. It 
is understood that the Voluntary RIF effective date will be no later 
than August 27,19S2. I unrierstand that m all cases, including my own, 
the decision to approve or reject this request is within the sole 
discretion of Xerox Corporation. 

I further understand that, should this request be approved, I will not be 
eligible lor re-employment by Xerox Corporation until a break in my 
Xerox service has occurred, defined by Xerox as two or more service 
anniversaries after release of my profit sharing funds. 11 this request 
IS accepted, I release all claims I may have against Xerox except any 
claims I may have that Xerox failed to perform the te'ms and 
conditions ol their VRIF Program. 



Manager Approval 



y 



Department H^ad Approval 





Organiration 



P^-$onnei Manager Approval 
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ADDmOWAL DfFORMATlOW 



All specific questions should be directed to your m.nager, your personnel 
reproentaUve, or the Manager of RMG Benefits, Policies, and Recor4s. 



I have read carefuUy and un<ierstajid this "Fact SheeL" 



employee Signaturt^ " \^ oate t 



This peje of the "Fact Sheet for Emptoyees" must be signed and returned with 
the empbyee's VRIF request 
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Internal Memo 



All N30 SzUned Eniplcyees 



XFROY mNriftt^KrriAl 



3C71 APC/860/S.5 



3U1 (C-n; W20C-:G 



Force Announcement 



iiv 



:9o2 



As we cr*ve zo ^^etz s-.cr.*-*ccr.», cDraet^nve bencr.rr.arK ts-^oets, u 
*s jnfortjr.itely necsssd-y zz coni-.nue cur -.ansowe- -ecucrun. 
^d'l cf tnese recucncps, dno nooefully nest cf t^-.s-n, wtVi be 
achieved witn the Voluntsry ^ecuCf.on -.r. Fc'cs dnncuncso tocdy. 
Tne VG*iunt = ry KSducf.cn *.n rcrze is cffe'"sO to ess-ist inte^sstei 
€T.2lcyefiS ^'n pursuinc ctr-c'* eiioloymer.t anc/or -et'-rsTient 
alte-r.df.vss. it w, U else benef-.t eT.clcyees wnc rsT.din, ty 
^ecuc'.nc i.-iC Tor'.rr*.:*.nc t"iE scooe c* ou* rMdnoowe*" surplus. 

"n£ srcc^am hes ies'". ti'lcrsc to rriest tie neeos/reOuirs'Tie'-.ts cf 
octn ?yi snc SBC. Altr.CL'cr. rest Sclsrieo enoicyees £"£ er.c-.ble 
t: 02rt*.c-Dcte. tne -oHow-,nc -ESf-.cfcns/exc'us'.on* d?: :y 



• Sec-et£r*.es 

- I'lecf-cal/E'ECt-rmc Inc*.neE"s 

- =£rt-T',T.e -Tcloyees 

- Tec-r.-.c'.ers/inc*.r.eE'--nc A-.ces 

:* 20c*.:*cr,, tne Cc-;2ny rescvss :"e "zr,z :c CE-y zi-z c zi-. z- 
t: • no* v -.Cue's cors*C€'"E: esse-t* . to c 

:cti*lec -.nfo'-at-cn reUfrc :o f.e v^:* 's i^c" a: e ycu- 
T.c'dCE' inc/or '--scnnEi. Aoc-t-c.c ' cf.c-c i -refncs 

oe neld on Jjlv 15 enc A^c-jst "C '.n t-.e r.-lc'-c ..o 
A-citorTun di i:3C yc. c-e -ts-estec -r, £tte-c-.nc, 

0 ease contact your T.dr.ace". 

-•^c-itle cTOloyess '--ey s.:T.-,t :*e-' 'ec.est t-e tE"*:: 

Jj'v 15, tr.rcjcn Ajc.st ... IrcZ. ^ost -ec'jEs:= ' :e £::-cvec 

"oe-.-sc ry';-c.st 21. .9:2. ^"[l:^ 
-ecL-ests W'*< :E:wrt Dy --cjst :7, 
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YOLmrrAMif Ripucnoit w Fotci 

FACTIHKIT 

rot mpLOYKn 



PtOQBAii 

Mp balAACt iMiipo««r ItvtU, tht Company is providinf tmployt«s tht 
opportunity to pmut a Voluntary Re<Suetlcn In ?oret. ThU Fact Sh««t 
iufflmaritaa only tht p«rsonntl policy concemtnf a Voluntary Reduction in 
ror««. Any othar panonnal ivuai will be resolved in aeecrdancc with the 
appropriate Xerox policy or practice. 

nOCMM 

Efflployees iiiterested in obtaininf additional informaUon, or who wish to 
submit a fotfflal request to participate, should contact their Manafcr or their 
Partonnal represantatlva. Submission of a request does not fuarantee 
approval aa the company reserves the option to reject VRg requests as its 
n eeds dictate. The company wiU attempt to approve or deny aU requests 
within 3 weaks. 

aALARY FA YMPfT omOWS 

Smptoyaea who roquest and ars approved for the voluntary reduction are 
eliffible for salary continuance in accordance with tne schedule shown below: 

Months Salary Continuance* 
AKe 



t>ength of Service Under 40 40-49 50 & Over 

Less than 1 year 1 1.5 2 

1 but less than 4 years 2 3 4 

4 but less than t years 4 6 s 

Over • yaart 6 9 12 

For eza*<iple, an employee under 40 with S years of service, whose last day 
worked was March IS -would receive salary and benefits continuance through 
iluly IS. 

Employees on Confldentiti Pa>ToU receive 6 months' salary continuation 
or the schedule, whichever is higher. 
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itjiBr Ftymwit • TNt tmount of uUry eontinutnet ihAll bt th« tmployte'i 
rutt Mltry In tfftot immtdiattly prior to tho gurt of saUry eontlnuAnct. 
Suit UMmploymtnt btntfiU should not bo ptytblt boe«uM tho tmployoo h«j 
volunttfUy tormtnat«d tnd U rtootvinf full saUry. Howtvtr, in tho tvent 
Mil payiMRt U mods, an tmount oqual to tho it«tt bontfit will bo doducted 
tnm Um osptoyof^ Mltry. 

Ui— 9m P»f»oat - Employooi tpprovod for tht volunttry reduction 
progrtM art guormt— d tht Mdtry providtd for In tht tchtdule shown on ptgt 
1 01 this Ptot Shttt, tnd mty tltet to rectfvt tht ptymtnt in lump turn tt 

tny timt thty wiih. Thii opttoa to not and wfll not bo tvalUblo undtr «n * 
Intolmtary Roduotiots Procraia. 

EXTgKDlD SALARY COHTINOAWCH - TRAWSITIOW TO RETIREMEWT 

Tht Volunttry Rtduetton In Foret Progrtm mty provl jt tome employees the t 
opportunity to bridf* tht transition into retirement. >\t the conclusion of the 
saltry continuanet p«riod, employees who have rttchel tge with tt least 
10 yaarf of t«^ct will bt eligiblt for retirement t>enefi!:s. 

Employatt who htvt rttchcd thtir ti^th tnnlvtrsary or more, who tre tt 
laait Sl-1/1 and who ehooaa to utUizt this progrtm ai t transition to 
rttlramant «iU bt frtnted tn added 3 monthi of pty to their normal 
continuanet of 12 month*, thus providing t benefit of IS monthi of 
oonlliiiiit 



In addition, tueh t person may also choose to receive their It months over t 
period of io months and thus, brldg« to retirement by electing the Profit 
Shartnc Relaata Date of 12 months from the end of continuance (see Profit 
Sharing Reltaae Date, Page 5). Employees considering this option should see 
their Penonnal Represcnutive. 

WORK 9CHKP0LE 

At the diKretion of the Manager, employees may be a5ke0 to work during the 
•alary continuance period* in such case, employees must t>e allowed as much 
tlrae off with pay as may be reqfuired for the purpose of seeking other 
employment* Eligibility for salary continuance i^ not affected by an 
employee's work schedule. 

RJLOCATrOK 

Relocation anistance will not be provided to any employee who volunteers 
for reduction in force. 

MORTOACE DfTRREST DEPFEREWTIAL 

No further payments are made following the end of salary conttnuaiice. 
OTHER EMPLOYMENT 

When an emplovee obtains other employment during ihe salary continuance 
period, the employee is responsible for notifying Xerox so ihot arrongemenis 

-2- 
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otft bt M0» to forward tny romtlninr uluy eontinutnoo In lump turn 

it -d win BDt h> ^walUM^ ^ InTOhlUfy 



Thto 
Rodiieilan 



BmpjoyvM m net oUclbio for •dditional Mvcrtne* p«y beyond itltry 
EaWTATlMgHT KUQIBlLrrY 

Bmployo— who voluntMr for the VRIF ihaU not be elifflbla for re-hire until 
fiiSl^ ^ ••T^" ^O'^***'*"^ t.n<1 of the Profit Sharinr exiention. 

"Br^m in MTVteo ii defined aa miuinr 2 or more wvica tnn:ver»ary datet. 

9NDATB 




^ , i» tho day ultry continuance eeasea, the date the 

bifim other employment, or the data employee elecu lump tum 
il, whkth9Yw oeem first. 

•ALAtT rATimtTi 

D*»Jnf tim nlary ooBtlnutnco period, your taUry pay menu will continue to 
» ^ >oi(tod hi yow bank or Mnt dirtcUy to your home, according to your 
jr^tafranfaroanti, if you with It chanred* plcaaa advise your Penonnel 
rapreaantAuva* 

wmmr MO WFicATtows dprino salary cohtwoawch 

/TS ccverad under the provisions of the Xerox PamUy Security plan 
^Slf '''i ^ Employee AasUtanea Profram) but with the foUowine 

modiikOationa: 



hm^mtm - If you reach your third anniversary while on salary 
co» ^nuan ca> covaraf docs ^ot increase. Life Insurance is reduced by 
tha normal ona-third If you reach your 55th birthday durine salary 
contlnuanea. 

Tiaiwit Aeddant Inw ranca - Coverage ceases on termination of active 
empioymani and commencement of ralary continuance. However, 
employaaa are covered should they be actively at work and traveling on 
Company buainav d«irinc the salary continuancp period. 

Ptaabfllty Plana - During salary continuance you are not eligible for 
covcrafi under the short-term or long-term disability phns. 
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• IMMGif - Tw mtdloti oart b««flu «id on ymv U«t day of mlMtj 
mSBSSSSr (Ho«tv«» in M of toul dUtftOity of a oovorod 
dipaidaAt, oewtft may ba axtmdad for tho partioular dUabUlcy 
Unugi tiia and of U)a yaar following xlm yw In whieii aaUry 
oontlmaMa andai) You may eonvirt to a mor« Umitad Individual hoalth 
Imiranoo poUory. If you wiih to eonvart, obtain a eonvmion form from 
fananoal and submit it within 31 dayi from tba data yo^M wlary 
eontinuaaoa an^ 

. Darti^ W « Covmn eaaaat on your U«t day of salary eontinuanoa. 
Thora ia no provisic ^ for convoruxif to an Individual poUoy. 

- Ufmtm^nm - Tour Ufa insuranet covvtc* eaaaas on your last day of 
Mitty oontSiuanoa. Howavar, banafits ara payabla if daatn oeeun 
wltMA SI daya from this data. 

Tou may eonvart yoir eov«afa to individual Ufa Inauranoa p^ey at 
standard rataa without a madieal axamination provldad application U 
anda within SI days from your tarmination dtta. Tha pramlura you pay 
dap«idi on yo«r afa and tha typa of poUey chosan* (You cannot, 
howtv«r» eonvart to a term typa of policy.) AppUcaUon may ba mada to 
«iiy i|«Bt at tha MatropoUtan Ufa Insufinet Company or ?nidantial 
Iiwwoa Company of Anarlea* (NOTE: You may ba abla to obtain a 
m«« approprUta poUey, or batt« pramium rmta. through another 
ooopany*) 

- Vf^H^ . You will racaivo pay 'n Uou of any unuaad vBcation 
tntitiament at tha start of your saUry eontlnuAnca, unlasa you 
spaelfleally raquaat sueh payment at the end of eontinuAnca. (Vacation 
may not be used to extend salary eontinuanet.) If yoir salary 
eontimanoa period axtands into the following year, you- will not be 
entitled to edditional vtcation. 

mf%T PIOFTT SHAamO t aJBTIRglCElCT WCOMB CCA&AWTKg PLAITS 

Toir Xerox Profit sharing consists of two parts - Savings and Retirement. 
You are always 100% vested in the Savings part. You are vested in the 
E«tirem«t portion according to yow length of service. You may also be 
vestad in tha Ratirama^v Income Guarantee Plan. The vesting schedules are 
m foDowK 
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WnMOKHlDUUIl 

VMtlM In tHi Ettiftm«t kmmmt 



lit 0« 

M tl« 

M U% 

401 Tl% 

itn xoo% 

N«« taployM )QMAf Xwoi tft« Dter nbv SX. IflO win lUrt vwtli^ ia 
tbt Profit SlMrtflf R«tir«m«Qt Aeoount a/t« oompl«tlnf flrt y«M of 
•aptoyBtiit and wU bMoia* fuUr vMt«d tftw 10 yttn. tora^iiv to Um 
f^kmiaf MiMaulc 

VBTDf Q SCHEDULI ft 
hjmjy^rmrr Vtgttnc in tht lt»tlftm«it Aoeount 

Undv I 0% 

•til 50% 

•tt 10% 

Ttt T0% 

•tt 10% 

ttt ?0% 

lOtft 100% 



An MployM rtMMaf tft m 100% v«t«d und« Sch«dul« #i tnd #2. 

iXrUBIOll OF PIOFTT SHAIPf 0 FAgnCIPATOIf 

HOTIrTMs optioa is avtilAbl* only for thoM tltetlnc xim Mlary eondjiuanc* 
atthod (&mipc of • lump sure at tny durtnc eontinuanot always 
raqdrw immtdUu payout of profit iharlnf btnoflts to tvmlnatinc 
MBpioyMa)* 

Itt i^flB 0^ partdoatloa - Upon goinf on voluntary layoff stati*s. 
£mpio7to rroiUa will bm preparod to rafltet a Profit Sharinf 
Data of up to ona (1) ytar from tha a>d of your salary 
oontlnuanea. Thart ar« four raasons why it is advantageous to txtend 
yoir participation In Profit Shannc and Ritiremcnt Incoma Guarantee 
Plana fori^ to a ona year period. They are: 

U Ttm CompM/s profit sharing distribution for tha calendar year is 
avaiUtia only to thoaa who are participants At the end of the 
caiandar year. (The distribution, of eoune, is bas^ on eanungs 
and salary eontlnuanee actually paid dunng the calendar year*) 

{. Partldpatlon througti an extra anniversary date may improve an 
employte's vesting in cither plan. 
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pirtleipitiQa throufh tht 10th innivtfury or SSth MrtAdty mijr 
laUffy tta rtquirtmtnti (or RtUrn Mtdidtl 0«bu1, Ll/t 
IniuriMt ind turvlvor InooiDf bmflti. 

Comptiqr MTvitt Is Qr«dlttd throuch tha list dty of ptfti«ip«tifln 
(or MpoM of ditvminiflC yotf Mrvlot should you bo roMrod. 



Xm Bty, If 9011 vli^ this ono yoor cxtmion at any tlreo aad roooivo 
ywr mmr seoaor bry oociuotlnff your PMonnal Kopmonuttvo and 
aoaflrmlnf tho mw dito in wrttinf • 

tr yoo wish. addiUofial Informadofi rofvdinc this opUon, you should eaU your 
ParooQMl roprooanudm 

Di afflwa oB - nto^otinmmt - At tha jnd of your partidpatton, 
aAoitta oua {rom tho f roTITSharinf Plans wm bo paid to 70U as a 
lump mm or anndty if you so ehoosa. Contact yov parsonaal offloa 
if you aM imwtad in tho purchasa of an annuity. If you taka a 
liaMua you may roU It ovar into a tas shaltarod Individual 
EatUomant Aoooimt (OLA) within lixty days of tho distribution. You 
aMOt *roll-ov«' omployoo oontrlbutlona, thorofora tha payroa 
(IgO u atlflns A tho Employoo Savinp Aoeount must bo aTC it wI a rt , IRAs 
M bo ^sMtfissod thnMfh bania, inwaneo eompaniaa and othar 
f^mt^mt iMtttutleofc Any anount withdrawn (rom tha OLA prior to 
^ Sf-l/t Is subioet to ordinary Ineoma tax and a 10% paoalty tax. 



laam - — w— ^* ^ If yow partidpation ands aftar you havo 
I mr Uth birthdiy and 10th sarHco anaiTarsary* ratlromant 

ftaft m iMd to prvvido a guarantaad monthly rctlramant 

inooM. Com^t yotf ParMml offlea for furthar information on 
rot if o m aa t and laooma sfflsuity options. 

immoirr ptcoin m A^w m flaw opot) 

If TOi hafo tm yam of sarviea at tho tima you eoua partidpation in tha 
Xara Profit Sharlx^ Plan you aro vaatad in RIGP. A calculation of your 
mUgats fuarutaod rotiromant banaflt win bo mada and any paymants dua 
wm bo mado In tM form of a lump sure for tarminatlRC amploya«s cr a 
liirTUtt ia tho rotlromaot annidty pvchasad for ratlrinv amployM. 

MFLATOIt ADJtgnt* *^ ft^^ 

Effactiva January 1, IMS, tha InfUtlon Adjustment Plan OAP) will provide 
for mAlrtdi* of w to 1-1/2% of the annual Optional Profit Shann^ 
eoBtribiitiOBbvod on aetiaX salary aarninfs. UP also guarantees a mimmum 
S»L/4% InfUtiOB adjustmant for ratlrad employees at aga $5. Em^oyees 
Moaotiiv a Voluntary RIF wlU roceiva tha matchirg 1-1/2% only if thpir 
orom sharU* partidpation contlnuaa on or after January 1. 19S3. The 
nlrsntaa of 3-1/4% Inflation adjustment is avaUable to only those employees 
who r«tiro aft*' January 1, 1983. In all cmsea, you must have ten year* 
eradltad sarvica in order to be vested in lAP. 
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U ym an«KUnf oUm prior to tpprovtl of volunUry layoff, you vllt 
b« rolmbintd for ymr tultlcn aeoordliiff to Uio Componyt tvdUon poUoy tvon 
Iteuiii tho MMit« «A«dt boyond Um loltfy oontlnuAnot period. Upon 
tmtetio»» yoii uo no loftftr oOUfttod to rtpoy outitondtj^ tidtlon oid 
idviaitfc (NOTBt No tuition rtlmbiVMmont will bo modo for oUmo 
NfiortMC tftv tpprovoi of tho voluntary loyoff •) 

If ATWOET B1W1FH8 

Wow Toff<r or CcBP—tlqut Stato ODoao bi f ai t CoapoMotico - Slnoo 
MuB profrtD la ftnoUy voluntvy, iti our opimofu ptrtidpanti would 
not bo oUfiblo for Now York or Coraiootiout SUU mmploymont 

OOmpMOtiOA. 

SojMSfMitz - Botod on ttM oi^oneo of omployooo who fmv 
volUDtoorosTor roduetion In forco in tho past, you moy qualify for 
Soolal Soowtty. if you tr« aft 62 and othorwiio qualify, you wiu bo 
oUfiblo for rodromant bonofita boeauao you wlU not bo roetivix^ pay 
for work ptrfomod. Purthar, If you aro ago 02, and othorwiio qualify, 
fOM will not bo roquirod to 9ay FICA taxao dirlnf aalarr eontlnuano«« 
IB If IS tMa tax i« $.7% on $32,400. For fuU dotaa* of Social Soeurtty 
bOBoflti you should eall tho Sodal Soewlty offleo at 39^-3190. 



^ PMOinr or WTOttMATOii 

bi 0000 tfMTO art inoensiftaneiao or ambicuitlaa rolating to tha tarma and 
c o w dltiopi of tMa VRIP, thoy ahall bo rtaolvod by rofarpteo to tha foUowinc 
aourooo ia tMa ord«: (I) Xaroa FamUy Saeurity Plana; (2) Tha 1902 VBIF Fact 
V Shoot for amp^oyaa a; (3) Xarox parsonnol poUaas; (4) Tha amployao 
\ > iap db Qo >j *Tou and Xarot" and "Ratiramcnt at Xarox", and (5) wriRen 
\ oemauBicatlaaa from Xaroi porsonnoi %nC line manaftment. 



an jpodfle quoatlona tfwuld bo diroetad to your manafftr or your penonnel 
roprtoantatlfo. 

I hava rood earof ully and inderstand this "Fact Shaet.** 
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Senator Metzenbaum. Mr. Marans, you stated that three other 
older employees were also asked to sign this waiver form in July 
1987 as a prerequisite to receiving severance pay. 

Do you know if they signed? 

Mr. Marans. Yes, they did sign this agreement. 

Senator Metzenbaum. Do you know why they decided to sign? 

Mr. Marans. Well, it was quite obvious. They were in the age 
group of about 45 to 55. They had children in college or in high 
school, approaching college age. They had substantial mortgages on 
their houses. They needed time to relocate. And in addition to that, 
you need a reference, particularly when you are in a fairly closed 
industry such as the chemical industry. If you don't have a good 
reference, your chances of getting another job become negligible. 
And this was one of the methods that Grace used to force people to 
sign, because they said, "Look, you don't get a reference, without 
signing this." And that's a very persuasive argument because it 
shuts you out of the job market tor an indefinite period of time. 

Senat jr Metzenbaum. Did you find other emplojrment after you 
left the company? 

Mr. Marans. No. I have looked for employment during the past 
year. I have sent out about 100 letters. Obviously, at this age, of 
course, it is very difficult to obtain a job. 

Senator Metzenbaum. Has the company given you a favorable 
reference? 

Mr. Marans. I don't think we've ever gotten to that stage. 
Senator Metzenbaum. Do you have a case pending with the 
EEOC? 

Mr. Marans. Yes, 1 do have a case pending with the EEOC. 

Senator Metzenbaum. And you are not at all optimistic, because 
one of the investigators indicated to you that the case isn't going 
an)rwhere? 

Mr. Marans. That's correct. In other words, essentially he said 
that Grace has been spoken to, has stonewalled, and that EEOC 
only carries on a very limited number of cases to trial, and there- 
fore he says that probably you'll have to go to the outside if you 
want to try to get satisfaction. Since that time, I have hired a 
la>vyer, and I will press the case. 

Senator Metzenbaum. Do you feel a sense of letdown that your 
own Government has turned its back on you? 

Mr. Marans. Well, yes, of course. I tJiink that's obvious, that you 
do feel that, because you feel that there is a certain protection that 
the Government should give you as a taxpayer, and certainly, I 
have not received that protection. I have generated a tremendous 
amount of work on my own to present a case before the EEOC, 
writing them four letters consisting of an5rwhere from 4 to 20 pages 
in length; I have given them a large amount of information that I 
thought would be valuable to them besides that; and of course, I 
see the case essentially dead in the water. That is discouraging. 

Senator Metzenbai m. Thank you. 

I have some questions for the other witnesses, but we have been 
joined by Senator Stafford, who is discriminating against the 
Senate by leaving us at the end of the year, and I feel abused in 
that respect. He has performed so well in this body and has been 
such a giant that we indeed are going to miss his presence. 
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Senator Stafford, do you have an opening statement? 

Senatfr Stafford. I do not, Mr. Chairman, but thank you for 
those very gracious words, and I can tell you it has beon a great 
pleasure to work with you through the years, and I shall miss this 
place a great deal— and frankly, I am interested in the employ- 
ment opportunities, rights and welfare of people getting on in 
years, because when I think about it, Fm getting on in years 
myself. 

Senator Metzenbaum. No way. Time stops for you. Senator Staf- 
ford. 

Senator Stafford. But I thought it would be particularly appro- 
priate if I came by here myself. As a final footnote, FU say that 
occasionally when Fm at home— and Vermont is the State I repre- 
sent—^at almost '^5 years of age, I find I im talking to senior citizen 
groups who often are younger than I am. So I am here to listen. 

Senator Metzenbaum. Thank you very much. Senator Stafford. 
We are delighted to have you with us. 

Mr. Graham, you have gotten a pretty good deal in exchange for 
signing a waiver—at least, some might claim that you have a good 
deal. Why are you so incensed about being required to sign? 

Mr. Graham. Well, I guess there are a couple of answers to that, 
Senator. One is yes, I got a relatively good deal; it's not as good as 
working. But to get that deal, I had to sign away the rights that I 
could sue the company for age discrimination if I could prove thai, 
they did that. And to me, that's a travesty, to have to sign away a 
right. And as I said ir my statement, maybe I am naive, but I have 
always thought, I guess, and I have tried to teach m/ sons this, 
that your civil rights are paramount; they are yours, and you can't 
give them away, and you can't sell them. But apparently, Fm 
wrong, because these waivers in effect, you are selling your civil 
rights. 

Senator Metzenbaum. B»itore this termination occurred, you ac- 
J^^lly had a pretty high position with the company, did you not? 
Would you tell us what your responsibilities were and what your 
title was, again? 

^ Mr. Graham. Yes. I was director of product services foi Pet's 
.nternation^^l Group. In essence, I was technical director in charge 
of product development, quality assurance, regulatory affairs, tech- 
nology transfer for the international portion of Pet. 

Senator Metzenbaum. And your salary was? 

Mr. Graham. Just under $65,000. 

Senator Metzenbaum. Were you taken by shock when they came 
to you and asked you to voluntarily retire and waive your rights? 

Mr. Graham. Yes, sir, I was, for the simple reason I had received 
a 7-percent merit increase in July, and everything seemed to be 
going fine. I had undertaken a fair amount of responsibility in 
working on a number of projects, which I don'^ know what hap- 
pened to them after I left, but they werr 'mport^at to *he compa- 
ny-~at least, that's what th-y told me. And I felt that as well. 

Senator Stafford. Mr. Chai'-man, may I ask a question? 

Senator Metzenbaum. Yes. 

Senator Stafford. M Graham, if you had refused to sign the 
waiver, what would have happened in that event? 
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Mr. Graham. In that event, I would have been cut off at 10 
weeks of severance versus the 26 tliat I received, and I would also 
have been given a very small retirement benefit. By signing the 
waiver, I was given a 5-plus-5 package on retirement. 

Senator Stafford. How much in doUan did it make a difference 
to you in terms of your p>ension? 

Mr. Graham. On pension, it probably amounted to about $700 to 
$800 per month difference. On severance, it amounted to about 
$20,000. 

Senator Stafford. Thank you. 

Senator Metzenbaum. Mr. Graham— and Mr. Marans— you may 
both want to answer— you have certain rights under the law. Do 
you think there is something sort of un-American about a niajor 
American company asking you to sign a waiver of your rights 
under the law? 

Mr. Marans. Well, actually it was more than even a waiver of 
my rights. Under paragraph 2 of the agreement, they essentially 
said that I could not .-peak of anything. They said that anything 
they would consider to be detrimental to the company, no matter 
what it was, was cause for stopping the payment immediately and 
for suing me in addition. So in other words, they were threatening 
my civil rights in a way, aside from the waiver, and of course the 
waiver, which was in paragraph 8, was of the same tjrpe, where 
they actually said if you disclose the waiver, if you even indicate to 
anybody that you have signed a waiver, we can take back every- 
thing we've given you, and we can sue you for anything we wish to. 

I was the only one, I think, within the entire company who has 
refused to sign this agreement. It was supposed to be confidential; 
it is no longer confidential. 

Senator Metzenbaum. The W.R. Grace Co. is headed up by Peter 
Grace. 

Mr. Marans. J. Peter Grace; the same. 

Senator Metzenbaum. The same man who was the head of the 
President's Commission on Efficiencies in Government, if I remem- 
ber correctly. 

Mr. Marans. That is correct. And in fact, I wrote to him after I 
was fired and disclosed the entire story, and what he did was he 
bounced it back to the man who was president of the Research Di- 
vision, who sent me this letter saying essentially, well, that's life. 

Senator Metzenbaum. Do you have a copy of that letter? 

Mr. Marans. Yes; I have copies of the letter. I have copies of all 
my letters. 

Senator Metzenbaum. I'd like to have a copy of all the corre- 
spondence you had with Mr. Grace and the W.R. Grace Co. for the 
record; would you supply them to us, please? 

Mr. Marans, "Ves, I shall. 

Senator Mftzknbaum. Mr. Graham, I think I will ask you the 
same question. Let us all assume foi the moment that this was a 
discrimination case against a black or a Hispanic or a v/onian who 
was pretty much in the sam3 category. Do you think there is some- 
thing un-American about a company asking you to sign away your 
rights under the lavv, under pressure tactics, when they know that 
they pretty much have you over a barrel. You need the extra re- 
tirement pay. You need the increase in your pension rights. 
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What kind of reaction do you have as a human being? You were 
not low-level management; you were high-level management. I just 
would like to get your reaction, Mr. Graham, 
j-^u ,9^^"^^- ^^^^ reaction was complete outrage, because I 
did believe it was un-American. I was not aware your civil rights 
could be contractual. I believe somebody said ''iniJienable rights"; I 
thought they were inviolate from that standpoint. 

I was angry, very angry, and that's why I first contacted AARP, 
to see where they stood on the matter. I knew I was caught, that I 
had to sign this waiver in order to get tho^e enhanced benefits, be- 
cause all the experiences of friends and colleagues in the business 
world who have been put out on the street at age 55 or older, it has 
taken them a long time, sometimes over a year, to find another po- 
sition where they could support their families. 

I worked very hard for 26 years in the food industry, with basi- 
cally two companies, and I felt that to be put out on the street and 
have to sign away my civil rights just to exist while I f^und an- 
other job was not ethically right. 

Senator Metzenbaum. You mentioned nine other older workers 
who were offered the same type of deal. To your knowledge, did 
they sign the waivers? 

Mr. Graham. Yes, sir, they did sign the waivers. Two or three of 
them held off until the last possible minute, and they got a very 
nasty letter from the company saying if they don't sign it and get 
it back, their enhanced benefits would not commence. This was 
about at the end of the normal severance period which is under 
company policy. 

Senator Metzenbaum. Do you happen to have a copy of one of 
those letters by any chance? 
Mr. Graham. No, I do not. Senator. 
Senator Metzenbaum. Thank you. 

Mr. Terrell, you were technically a voluntary retiree Do vou feel 
that your retirement was actually voluntary in the real sense of 
the word? 

Mr. Terrell. No, under no condition. 

Senator Metzenbaum. Why do you say that? 

Mr Terrell Well. I was told that I was *^part of the numbers" 
and that 1 was not going to escape the involuntary RIF I was told 
that I could win the battle, but I would lose the war. 

When you hear statements like this, the handwriting is on the 
wall, so to speak. 

Senator Metzenbaum. Could you pull the mike closer and repeat 
that last comment you made, please? 

Mr Terrell. OK. Like I said, I was told by one of my supervisors 
that 1 would win the battle, but lose the war. That more or less put 
the handwriting on the wall. They told me I was "pax t of the num- 
bere ; that I had been stacked with other people, other foremen, 
and where I was situated, there was no chance of me surviving tl^*- 
involuntary RIF. 

Senator Metzenbaum. Have you taken the matter up with EEOC 
about the compulsory nature, the fact that you had to sign the 
waiver? 

Mr. Terrell. No, sir. I was in the dark. When I signed the 
waiver for Xerox back in August 1982, I was in the dark. I really 
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didn't know what my rights were. I wish I had consulted a lawyer. 
I did not. I feel that I am being penalized now for it. But of course, 
like I say, only time will tell how much damage I have done by 
signing the waiver. 

Senator Metzenbaum. How much time did they give you to look 
this waiver over before you signed it? 

Mr. Terrell. It wasn't very much time. I don't recall exactly if it 
was in hours or days, but it was not a very long time, I can tell you 
that right now. 

Senator Metzenbaum. What is your attitude about the require- 
ment to sign a waiver of your rights under the law, do you think 
there is something un-American about that? 

Mr. Terrell. Can you repeat that. Senator? 

Senator Metzenbaum. I said, do you think that their requiring 
you to sign this waiver of your rights is somewhat un-American? 

Mr. Terrell. I feel very strong about that. Now that this has 
happened, and I have thought about it over the last 6 years, I feel 
definitely that they have violated my rights. 

Senator Metzenbaum. It is very disturbing. The case is still 
pending for the other 1,300 employees? 

Mr. Terrell. Yes, Lusardi, yes, it is still pending. 

Senator Metzenbaum. But you've been excluded because the 
court has decertified you since you had signed a waiver? 

Mr. Terrell. I don't know the answer on that right at this time. 

Senator Metzenbaum. As I understand it, the judge decertified 
the entire class. 

Mr. Terrell. Yes. 

Senator Metzenbaum. Ydu indicated that that was one of the 
reasons; he didn't just decertify you. 
Mr. Terrell. Yes. 

Senator Metzenbaum. I want to say that this testimony has been 
particularly eloquent. It is a clear illustration of how waivers un- 
dermine the rights of older workers. It is hard to believe that the 
EEOC is working to encourage this development, and it causes 
those of us who have been supportive of this kind of legislation to 
worry and be concerned about whether or not the Government 
agencies charged with enforcing the law are actually aiding and 
abetting the undermining of the law. 

I want to thank the three witnesses. In addition to the three wit- 
nesses who have testified, I have letters from two other older em- 
ployees who reluctantly signed waivers of their ADEA claims as 
part of an exit incentive program. 

I am introducing into the record at this point letters to the Sub- 
committee from Robert Patterson, of Rochester. NY— a former em- 
ployee at Xerox— and ^^incent Cirillo, of Broomall, PA, formerly 
with ARCO. Without objection, the letters will be included in the 
record in their entirety. 

[The letters referred to above follow:] 
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Robert C. Patterson 
21 Antlers Drive 
STATEMENT Rochester, N. Y. 14618 

To the Senate Labor Subcommittee. 

Only the fact that I h e been either out o^ work or under- 
employed for the past five and a half years and just began a job 
as a temporary contract draftsman, prevents me from appearing m 
person before you at this hearing. 

I am sending you this statement to beg you to continue to sus- 
pend the EEOC rule which attempted to legalize waivers of age dis- 
crimination rights signed by workers upon termination or early re- 
tirement. I pray you will eventually vote to abolish this rule. 
I am a victim of forced earl" retirement and a signer of such a 
waiver or release form. Here is my story: 

June 26, 1967 - I began work at Xerox as a Tool De5,igner. Promoted 
in 1969 to Associate Plant Layout Engineer; m 1970 
promoted to Production Foreman. Became a Senior 
Facilities Design Draftsman in 197A. 

Nov. 1^ 1982 - General meeting for Bldg. 30A engineering personnel, 
Webster, N. Y. Told about a Voluntary Reduction in 
force (VRIF) offer. Those interested were to con- 
tact their Manager. On return to drafting room, 
Reuben Black, age 61, and ir.yself, age 55, were given 
VRIF fact sheets by head of drafting. We both de- 
cided we were not interested m early retirement. 

Nov. 3, 1982 - The head of Bldg. 304 Engineering, Warren Zimraer, 

came into the drafting roon, something he rarely did- 
He came straight to Black and me and asked if we had 
received the VRIF mfo. This was so suspicious that 
Black asKed Zimmer, "Who is on the layoff list''" 
Zimmer said there was no such list but Black in- 
sisted there had always been such lists m the past. 
We suggested that Zimmer check with his boss about 
a potential layoff list. 

Nov. 4. 1982 - Zimmer told Black and me he had checked with his 

boss and there was layoff list and we were on it. 
He strongly advisea to take the VRIF. I went 
back into his office a half hour later to make sure 
I understood the counselling advice I had received 
from him. I asked, "If I don't volunteer for the 
VRIF, what chance do I have of being ]aid off?" 
He replied, "There is a 99% sure chance that you 
will be laid off." ' 

Nov. 15, 1982 - Six working days after I hed been told I had d B9Z 
sure chance of being laid off, and still m shock 
at the turn of events, I signed to take the VRIF. 

Nov. 30, 1932 - Final day of work. I was out the door. 
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STATEMENT - continued 



Reasons for "volunteering" f o r Early Retirement 

I had been told by ray Manager that I was on a layoff list and 
if I did not *' volun:(.«r" to take the VRIF my chances of being lald- 
off were 99% sure. Thus, I was faced with a choice of two evils. 
If I applied for VRIF leading to early retirement, I would have 15 
mos. pay and retain my medical and dental benefits. Under the In- 
voluntary Reduction in Force (IRIF), I would only receive a raaxiraum 
of 12 mos. pay. Either way, I would have no job. Under these cir- 
cumstances, my wife and I decided that I had no o ther choice but to 
take the VRIF. My wife was nearly 62, with no social security 
coverage of her own, so at our ages, the medical and tlental benefits 
were vital, and at a time of hxgh unemployment, we needed the extra 
3 mos. pay while I tried to find another job. 

There was nothing "voluntary" (in the true sense of the word) 
in my taking the VRIF. No one would willingly give up, at the age 
of 55, a job paying $32,000 a year, four weeks paid vacation, 12 paid 
holidays, and a $121,000 life insurance policy in exchange for an 
early retirement pension estimated at that time to be only $270 a 
month ' 

Furthermore, the VRIF fact sheets stated that "Employees .... 
who wish to aubmit a formal request to participate should contact 
their Manager I did not contact my Manager. Instead, my 

Manager, Zimmer, sought me out. It was intimidation, pure and 
simple on the part of Xerox towards the older employees. 



Reasons for Signing the Release or Waiver Form 

The release or waiver was only the final sentence of Xerox's 
Request for Voluntary Reduction in Force form. 

I had only 11 days after being told I was on a layoff list, to 
make the decision to take the VRIF. Even though I was still in a 
state of shock, I debated whether I should sign this form as being 
"Under Protest". I decided against it for the following important 
reason: 

As yo^ ^11 note on Page 1 of the VRIF offer under Process , 
It states *'...the Company reserves the option to reject 
VRIF requests..." I felt that if I signed the form 
"Under Protest" , Xerox would simply refuse my so-called 
"request" and then terminate me later in an Involuntary 
Reduction in Force (IRIF). Since I had already been told 
by my Manager on Nov. A that I was on a layoff list and 
my chances of being laid off were "99X sure", I could not 
risk a protest. I would have been laid off in Dec. with 
3 mos. less extended salary and no insurance, medical or 
dental benefits. 

This was a perfect "Catch 22" situation. I signed the Request 
^nd release)form with the equivalent of a loaded gun being held to 
my head by Xerox Corporation. 

- 2 - 
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STATEMENT - continued 



Reasons for Signing the Release or Waiver Form - continued 

The AARP in its News Bulletin of December 1987 writes, "Consider 
carefully any releases you are asked to sign that require your 
waiving certain rights, particularly under ADEA, in exchange for a 
special benefit package or a settlement. Attorney Raymond Fay, who 
is representing AARP in several age discrimination cases, suggests 
that persons shojld request sufficient time to examine a release or 
waiver and to consult with an adviser about its terms." My own 
situation which I have just described to you did not allow me any 
reasonable amount of time before making a life-changing decision. 
I was also in a no-win situation where I did not have the option 
of obtaining advice or refusing the offer. 

I hope that Congress will consider ways in which they can pro- 
tect workers from being intimidated by companies into taking offers 
they do not really want to take or signing releases under coercion. 
The EEOC must not be allowed to legalize these waivers. They will 
only make it easier for employers to discriminate. 



Failure of the EEOC to Do its Job 

On June 22, 1983 I filed an Age Discrimination Charge against 
Xerox with the EEOC. 60 days then elapsed without the EEOC or Xerox 
making any attempt at reconciliation. As a result, I became a named 
plaintiff in the Lusardi et al vs. Xerox class action suit on 
October 6, 1983. 

Numerous phone calls to the EEOC officcs in both Buffalo and 
Washington brought only the reply, "We're working on it." It was 
only after the members of our suit sttarted a mammoth letterwriting 
campaign to members of Congress complaining about the inaction at 
the EEOC, combined with complaints from many other workers across 
the country, that the Senate Special Committee on Aging, headed by 
Senator John Melcher, began holding hearings on the EEOC. The close 
scrutiny and reprimands of this committee resulted in the EEOC doing 
an about-face concerning the Lusardi vs. Xerox case. They have now 
filed a brief in our behalf; five years after we first asked then 
them for help! 

The House has also launched its owi, investigation of the EEOC. 
The House Select Comraitte on Aging, chaired by Edward Roybal , has 
uncovered many other failures of the EEOC to d:techarge the duties it 
was charged with by Congress. 

In view of the many failures of the EEOC to live up to its 
congressional mandate to protect workers from discrimination, it is 
imperative that they not be allowed to refrain from monitoring the 
waivers which companies are forcing workers to sign. I ask your 
committee to be as diligent and aggressive as the Senate and House 
Committees on Aging were in investigating the EEOC. The waivers 
are a vital issue to thousands of workprs. We need your help. 
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Robert C. Patterson 
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VQUKEARY RHXETICN IN R3CE 
FA:T SHi^ PGB SALARIH) BtflOE^ 
'rtD MMT ailRQm;^ RETIRE CR ERinSE TO RETIRaiENr 

^ To help balance manpower levels, the Company is providing 

employees, who may currently retire or bridge to retirement, 
the opportunity to pursue a Voluntary Reduction In Force. TTiis 
Fact Sheet sunrnarizes only the personnel policy concerning a 

\ Voluntary Reduction In Force. Any other personnel issues will 

be resolved in accordance with the appropriate Xerox policy or 
practice. 

PHOCESS 



Biployees interested in obtaining additiCnal information, or 
who wish to submit a formal request to participate, should 
contact their Manager or their Personnel representative. 
Submission of a req uest does not guarantee approva l as the 
A"^ Company reserves the option to reject VRIF requests as ii s 
' needs dicvdte. Trie Conpany w 1 1 1 atlenipl to approve or deny all 

requests by 11/26/82. 



SAT^ PA3MEhrr OPTIOC/ DOOTI VB 



To assist employees in pursuing retirement, this Voluntary 
Program offcs special incentives not available to enployees 
affected by an Involuntary Reduction, 

An extra 3 months of pay to the normal continuance of 12 months 
IS included to provide a total benefit of 15 months salary 
continuance. In adHiticn, several payment options are 
ava.lable, a^d employees are guaranteed their full salary 
cont inuance. 
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Salary Payment - The amount of salary continuance shall be the 
employee's full salary in effect immediately prior to the start 
of salary continuance. State unemploymeiit benefits should not 
be payable because the employee has voluntarily terminated and 
is receiving full salary. However, in the event such payment 
is made, an amount equal to the state benefit will be deducted 
from the employee's salary. 

^^""tf> Sum Payment - Employees approved for the Voluntary 
Reduction Program are guaranteed their 15 months of salary 
continuance and may elect to receive the payment in lunp sum at 
any time they wish. 

Ert ended Salary Cbntinuance - Transit ion to Retirqnent 
The Voluntary Reduction In Force Program may provide some 
employees the opportunity to bridge the transition into 
retirement. At :he conclusion of the salary continuance 
period, employees who have reached age 55 with at least 10 
years of service will be eligible for retirement benefits. 

A half-pay option to provide salary and benefits continuance 
for 30 months is available. The extension of salary 
continuance to 30 months through this ha If -pay option and the 
further extension of Profit Sharing participation for up to an 
additional 12 months will provide many employees the 
opportunity to bridge to retirement. 

VCBK SCHMILE 

Biployees will not normally be asked to continue working during 
the salary continuance period. Exceptions may be made for 
unusual circumstances, but only with the approval of Division 
Personnel. 

REUrATlCN 

Relocation assistance will not be provided for any enployee who 
volunteers for reduction in force. 

MHIGftGE INmtEST DlFFffiBfflAL 

No further payments are made follov.ing the end of salary 
continuance. 

OTHER BVPLC»ME>rr 

WTien an employee obtains other employment during the 
salary continuance period, the employee is responsible for 
notifying Xerox so that arrangements can be made to 
forward any retBining salary continuance in lurrp sun. 
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SEVERA^CE 

Bnployees are not eligible for additional severance pay beyond 
salary cont i nuance. 

REDBTAraVian* ELICIBIUTf 

Ehployees who volunteer for the VRIF shall not be eligible for 
re-hire until there is a break in service following the end of 
the Profit Sharing extension. Break in service is defined as 
missing 2 or more service anniversary dates. 

The termination date is the day salary continuance ceases, the 
date the employee begins other enployment, or the date employee 
elects lump sum payment, whichever ocurs first. 

SAIARY PAHVBilS 

IXiring the salary continuance period, your salary payments will 
continue to be deposited in your bank or sent directly to your 
home, according to your present arrangements. U you wish it 
changed, please advise your Personnel representative. 

BH^iT MPiFicangg ixrdg salart (XwrENima: 

You are covered under the provisions of the Xerox Family 
Security Plan (including the Xerox Employee Assistance 
Program), but with the following modifications: 

Li fe Insurance - Your coverage continues during salary 
continuance based on the salary continuance received. (Note 
that in the case of those receiving half pay over 30 months, 
life insurance coverage would also be one half normal). If 
you reach your third anniversary while on salary 
continuance, coverage does not increase. Life Insurance is 
reduced by the normal one-third if you reach your 55th 
birthday during salary continuance and reduced to 2 1/2 
times salary continuaiice if you reach your 65th birthday 
during salary continuance. 

Trave 1 Acc i dent I nsurance - Coverage ceases on 
termination of active employment and conmencanent of 
salary continuance. However, employees are covered 
should they be actively at work and traveling on 
Corrpany ousines during the salary continuance period. 

sabi 1 i ty Plans - Daring salary continuance you are not 
eligible for coverage under the short-term or long-term 
disability plans. 
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Additionally, please note you are not covered by any Xerox 
benefit programs during the Profit Sharing Extension Option 
described later in this Fact Sheet on Page 5. 

BENEFITS KliJOWING TEHVPNATICy 



Medical Care - Your medical care benefr ts_e nd orL -V^mt-Jast 
day of salary c ontinuance. You may convert to a more limited 
individual health insurance policy. If you wish to convert, 
obtain a conversion form from Personnel and submit it within 
31 days from the date your salary continuance ends. 

Dental Plan - Coverage ceases on your last day of salary 
continuance. There is no provision for converting to an 
individual policy. 

Life Insurance - Your life insurance coverage ceases on your 
last day of salary continuance. However, benefits are 
payable if death occurs within 31 days from this date. 

You may convert your coverage to an individual life 
insurance policy at standard rates without a medical 
examiniation provided application is made within 31 days 
from your termination date. The premium you pay depends on 
your age and the type of policy chosen. (You cannot, 
however, convert to a term type of policy). Application may 
be made to any agent of the Metropofiian Life Insurance 
Company or Pruc*:'-.t ial Insurance Company of America. (NOTC: 
You may be able to obtain a more appropriate policy, or 
better premium rate, through another company). 

Vacat i on - You will receive pay in lieu of any unused 
vacation entitlement at the start of your salary 
continupjice, unless you specifically request such payment 
at the end of continuance. (Vacation may not be used to 
extend salary continuance.) If your salary contir.rance 
period extends into the following year, you vvili not be 
entitVd to additional vacation. 

XEROK PRCFIT SHARING & RETIRmFyr JKIME aOARAmTJ; VU^ 

YoLT Xerox Profit sharing consists of two -^arts - Savings and 
Retirement. You are always 100% vested in the Savings part. 
You are vested in the Retirenient portion according to your 
length of service. You nay also be vested in the Retirement 
Income Guarantee Plan. The vesting schedules are as follows: 
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VESTING SCHEIXILE #1 (HIRED GN CR BEFCRE 12/31/80) 



Anniversary Vesting In the Retirement Account 

1st 0% 
2nd 2S% 
3rd 50% 
4th 7S% 
5th 100% 



New enployees joining Xerox after Deceniber 31, 1980 will start 
vesting in the Profit Sharing Retirement Account after 
completing five years of employment and will become fully 
vested after 10 years according to the following schedule. 

VESTING SCHEDULE #2 (HERED AFIHl 12/31/80) 



Anniversary Vesting in the Retirement Account 

Under 5 years 0% 

5th 50% 

6th 60% 

7th 70% 

8th 80% 

9th 90% 

10th 100% 



All errployees reaching age 65 are 100% vested "^der Schedule H 
and #2. 

BCTENSICW CF PROFIT SHARDS PARTlClPATKy 

NOTE: This option is available only for those electing the 
salary continuance method (Receipt of a lump sum at any time 
during continuance always requires inmediate payout of profit 
sharing benefits to terminating employes). 

Extens ion of part icipat ion - Upon going on voluntary layoff 
status, your &nployet Profile will be prepared to reflect a 
Profit Sharing Release Date of up to one (1) year from the x_ ^ 
of your salary continuance. There are four reasons why it is 
advantageous to extend your participation in Profit Sharing and 
Retirement Income Guarantee Plans for up to a one year period. 
They are: 

1. The Company's profit sharing distribution for the 
calendar year is available only to those who are 
participants at the end of the calendar year. 
(Tie distribution, of course, is based on earnings 
arid salary cont i nuance actual ly paid during the 
calendar year). 

2. Participation through an extra anniversary date may 
inp'wve an erployee's vesting in either plan. 
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3. Participation through the 10th anniversary or 55th 
birthday may satisfy the requirements for Retiree 
Medical, Dental, Life Insurance and Survivor Income 
benef i ts. 

4. Company service is credited through the last day of 
participation for purpose of determining your 
service should you be rehired. 

You may, if you wish, waive this one year extension at any time 
and receive your money sooner by contacting your Personnel 
Representative and confirming the new date in writing. 

If you wish, additional information regarding this option, you 
should call your Personnel representative. 

Distribution - Non-Retirement - At the end of your 
participation, amounts due from the Profit Sharing Plans 
will be paid to you as a lump sum or annuity if you so 
choose. Contact your personnel office if you are interested 
in the purchase of an annuity. If you take a lump sum, you 
may roll it over into a tax sheltered Indidvidual Retirement 
Account (IRA) within six*y days of the distribution. You 
cannot "roll-over" employee contributions, therefore the 
payroll deductions to the Bnployee Savings Account must be 
excluded. IRAs can be purchased through banks, insurance 
companies and other financial institutions. Any amount 
withdrawn from the IRA prior to age 59 1/2 is subject to 
ordinary income tax and a 10% penalty tax. 

^ Distribution - Retirqnent - If y our p ar-ticipation ends after 
you__tiaYfi_J-j£ached your .55th bTFTFday and 10th service 
anniversary, retirement account funds are used to provide a 
guaranteed monthly retirement income. Consult your 
Personnel office for further information on retirement and 
income annuity options. 

RKTIRHVIENr INDQME GOARAmEE PLAN (RIGP) 

If you have ten years of service at the time you cease 
participation in the Xerox Profit Sharing Plan you are vested 
in Ria^. A calculation of your minimum guaranteed retirement 
benefit will be made and any payments due will be made in the 
form of a lump sum for terminating employees or a increase in 
the retirement annuity purchased for retiring eirployees. 
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STOOg OETIOB 

Eligiblfc employees continue participation in the Incentive 
Stock Plan and Executive Tandem Awards during salary 
continuance only. You have 90 days after termination to 
exercise vested Executive Tandem Award options. Selection of 
the Profit Sharing Extension Option will not continue 
participation in either plan. 

TOITICNAIP 

If you were attending classes prior to approval of voluntary 
layoff, you will be reimbursed for your tuition according to 
the Cwnpany^s tuition policy even though the semester extends 
beyond the salary continuance period. Upon termination, ' you 
are no longer obligated to repay outstanding tuition aid 
advances. (NOTE: No tuition reimbursement will be made for 
classes beginning after approval of the voluntary layoff.) 

New YorK Ungiy ^ oyme rt. Oanpensation 

Since this program is strictly voluntary, in our opinion, 
participants would not be eligible for New York State 
unemployment compensation. 

Social Securi ty - Based on the experience of employees who 
have volunteered for reduction in force in the past, you may 
qualify for Social Security. If you are age 62 d 
otherwise qualify, you will be eligiitle for rtirement 
benefits because you will not be receiv.^.g pay for work 
performed. Further, if you are age 62, and otherwise 
qualify, you will not be required to pay FICA taxes during 
salary continuance. In 1982 this tax is 6.7% on $32,400. 
For full details of Social Securit\ belief its yo^^ would call 
the Social Security office at 263-6200 or the Geneva office 
at 315-789-1181. (FICA taxes will, however be deducted from 
vacation pay per federal law). 

PF ICKTIY 2 I NPGRvWriC N 

In ^tise there are inconsistencies or amLigi'ities relating to 
the terms and conditions of this VRIF, they shall be rsolved by 
refercri?e to the following sources in this order: (l) Xerox 
Family Security Plans; (2) The 1989 VRIF Ft-. Sheet for 
«mpln,ees; (3) Xerox personnel policies; (4; The employee 
1 andbo\>ks '^ou and Xerox" and ^Tletirement at Xerox", and (5) 
Kritter, coriununicat ions from Xerox personnel and iinc 
management . 
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Ehployecs considering a Voluntary Reduction in Force as a 
bridge to retirement may request an estimate of their 
projected monthly retirement benefit tn assist in their 
decision making process. Please corri^lete the attached 
form "Request for Retirement Estimate" to receive this 
projection and return it to Henry Mazur as soon as 
possible. Hiis projection :s for your use only and does 

f/not represent any commi^-neiit to participate in the Smf 

j Progrsni. 

AS A TMRCRARY OCt^R^ jgrora 

Rehire as a Temporary Contract W-rker is also prohibited 
until the end of the designated salary continuance period 
(or until an equivalent period of time has elapsed if a 
lurp sun payment is chosen.) 

DTOMVriCK MEETDCS 

If you are interested in gaining additional information or 
Clarification, Division Personnel will be conducting 
employee meetings. Bnployee spouses are also invited to 
attend one of these sessions. 

NovoTber 8th 1:30 P.M. 105 Audi tor inn 

NovoTber 10th 8:30 A.M. 205 Audiitoriim 



AEDITICNAL INPCRMyriCM 

All specific questions should be directed to your manager 
you. personnel representative, or the Manager of RMG 
Benefits. 
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I have read carefully and understand this "Fact Sheet" 
dated 11/82. 




A /fry 



Biployee Signature 



Date 



This page of the 'Tact Sheet for EhB:)loyees" must be signed 
and returned with the errployee's VRIF request. 



If my request is approved, I plan on selecting the following 
salary payment option at my exit interview with my Personnel 
Manager . 



1. 



Salary and Benefit*: 
continuance for 1^- months. 




2. 



Ltnp srni total payment 
(in lieu of salary and 
benefits continuance.) 



3. 



Salary and Benefits 
continuance for 30 months. 
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(b) 



ii: 

IMS 



qj^ng^: what differences are there between this Voluntary Reduction 
in Force program and ar. Involuntary RIF program? 

^^m: The Voluntary RIF program being offered provides several 
incentives and options for employees. Major differences 
between the two programs are: 

(a) Voluntary RIF participants will be allowed a salary 
lump sum settlement either immec'ately, or at any time 
they request payment. Under the Involuntary RIF 
program salary continuance will only be provided to the 
maximum of the salary payment schedule or until other 
employment is found, whichever occurs first. A follow 
up system is in place to track the employment status of 
those employees affected by an Involuntary RIF. 

Additional benefits for all employee? with at least 
eight years service and age 51 1/2 or older are Deing 
offered to Voluntary RIF participants only. These 
benefits consist of three months additional salary 
continuance and the option of spreading salary 
continuance over 30 months at one half normal pay. 

Unemployment compensation will normally not be available 
to employees volunteering for RIF because this is a 
voluntary termination f;om the Conpany. Bnployees on 
Involuntary RIF status also would not be entitled to 
unemployment compensation while receiving salary 
continuance but could apply if no enployment is found by 
the time salary continuance ends. 

gUKTIO^: Will I be able to work beyond the 11/30/82 deadline for 
beginning VRIF Salary continuance? 

ANS15^: No. Voluntary RIF participants -/ill leave on or before 
November 30th. Exceptions to this deadline will only be made 
for critical business requirements and v.ni require senior 
management approval. 

S^TIO^: Am I vulnerable to a potential future Involuntary Reduction 
in Force? Should I sign up for the Voluntaiy RIF program? 

^^Wffi: No final decisions can be made regarding which enployees 
will be impacted by a potential Involur.tary RIF in advance 
of knowing the number of Voluntary RIF participants. 
C3uidelines for Involuntary selection have been developed and 
while pr.-liminary lists may exist in some organizations, 
the results are definitely not final. 



^ (c) 
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The number and types of VRIF acceptances, organizational 
needs, volume requirements and other circumstances will be 
evaluated in determining the need for any Involuntary RIF. 
Whi le the Voluntary RIF is more attract ive than the 
Involuntary RIF, employees must make theii own decisions on 
whether or not to participate. 

QJESTICN ; IXjring niy salary continuance, do I receive all Xerox Family 
Security Plan benefits? 

AhSWER ; With these exceptions, all other benefits would apply during 
salary continuance: 

(a) Disability - you are not eligible for short or long term 
disabi li t iy. 

(b) Travel accident insuranc, - coverage ends when your 
salary continuance begiii^. 

(c) Life Insurance - coverage does not increase if you reach 
your third anniversary during salary continuance and 
life insurance is reduced as follows: 

o to 4 times your annual salary if you reach age 
55 during the continuance prriod. 

o to 1 1/4 times your annual salary if you have 
less iliart 3 y^ars of service and reach age 65 
during salary continuance. 

o to ^ 1/2 times your annual" salary if you have 3 
or more years of service and reacli age 65 during 
salary continupnce. 



QUESTION : If I have questions on the VRIF Program, can 1 ciiscuss these 
with someone else other lhan my manager? 

ANSWER ; 'ies, employees should seek their Bnployee Relation/Personnel 
Manager to address specific questions they prefer not to ask 
their manager. 

In addition, if clarification on the general content of the program is 
needed, informational sessions will be conducted on November 8 at 1:30 
P. M. in the 105 auditorium and November 10 at 8:30 A. M in the 205 
auditorium. Employee spouses are also invited to attend these 
information meetings. 
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To 

FfOm 



Dale 

RB5C3EST PCR VCLOrraRT 
REDUCriCK IN FORCE 



I am requesting that I be allowed to terminate my emplovment 
with Xerox Corporation under the terms of the Xerox Vo^ ntary 
Reduction In Force Program. I understand that I will receive 
Voluntary Reduction In Force benefits according to the terms 
of the 11/82 Fact Sheet for Bnployees provided to me. I have 
read carefully and understand the Fact Sheet and agree to all 
its terms and conditions. It is understood that the 
Voluntary RTF effective date will be no later than Novenijer 
30, 1982. I understand that in all cases, including my own, 
the decision to approve or rejpct this request is within the 
sole discretion of Xerox Corporation. 

I further understand that, should this request be approved, I 
will not be eligible for re-employment by Xerox Corporation 
until a break in my Xerox service has occurred, defined by 
Xerox as two or more service anniversaries after release of 
my profit sharing funds. If this request is accepted, I 
release all claims I may havp against Xerox except any claims 
I may have thLt ^lerox failed to perform the terms and 
conditions of their VRJF Program- 



Manager Approval 



Department Head Approval 



&rpioyee 


Signature 






Title 









Organization 



Personnel Manager Approval 
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Robert C. Patterson 
21 Antlers Drive 
Rocherter. N. Y. 14618 

phone: (716) 442-1467 



MY DEALINGS WITH THE EEOC 



November 30, 1982 

Forced by Xerox Corporation to take an early retirement offer. 



June 22, 1983 

Filed an Age Discrimination Charge against Xerox with the EFOC and 
the New York State Division of Human Rights in Buffalo, N. Y. 



June 25, 1983 

Received from the EEOC a copy of the letter they s^nt to Xerox on 
June 24, 1983. I understood that Xerox had ten days in which to 
respond to the charge. 



August 22, 1983 

Had received no v^ord from the EEOC vhuLsoever, 60 days had elapsed 
since I filed the charge without the EEOC or Xerox making any attempt 
at reconciliation. As a result, I became a name'^ plaintiff in th« 
Lusardi et al vs , Xerox class action suit on October 6, 1983. 



October 28. 1986 

Sent a letter to James N. Iinney, Associate General Coun.se 1 , EEOC, 
Washington, D.C. demarding answers to a series of questions. 

December 9, 1986 

Finney replied defending the lack of action by the EEOC. 
December 12, 1986 

I wrote again to Finney vigorously rebutting his arguments and posed 
further questions to v,hich I demdnded prompt answers. 

January 6, 1Q87 

Finney replied and in this letter he be^^.jn "vafflinf;" on some stands 
he had proviovisly taken and appeared very much oi. the defensive. 

Si nce January b. 1^87 

No further word o_r a r t i f) n from the ElOC 
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Xerox to cut 600 more 



But worst is over 
for year, says firm 

By 'j hnJ BygrtwwM '//l/j'V 

roi Corp yeatcrd^y Mid it ic cutting 
mort joht, the krfMt cut in Monroe 
J)t^ iinc2 tt« job-reduction pragraiB 
! oenta 

j But the oompeny which hat an. 




nounoed cute of 2.175 Mimed end houriy 
jobi to far thM year <^ eucrtted (hat the 
wont IS over, Mytng future cuu probebly 
will not be ao taige « thoae thn yev 

Cuta announced ycatenlay will be made in 
the Reprairaphioi Buauieaa Croup, in Web« 
Iter and Hennetta. Xeros eaid 150 Mlaned 
workerv be ehminatad immediatety and 
450 hourly worltcn wiU be cut on Dec 3 Of 
the eoo. ibout 100 left voluntarily 

"TVre will be no further reduction of 

TURN TO PAGE 3A 



DEMOCRAT AND CHRONICLE ROCHESTER. N Y . TUESDAY. NOVEMBER 9 1982 



Xerox to cut 600 



FROM PAGE 1A 



hotirty people, and no aubttantial reduction 
for the rent of the year," Mid company 
tpokesman John Raeor. Tor 1983. our 
plans are uicomplcte Sohm additional r»- 
ductiona are poMibla. However, we do not 
expect thoee reductione to be anywhere near 
•vhat we had in 1962 ' 

Xeroi hat been cutting its workforce to 
utcreaM productivity The company hopea 
the cuu wiU five it more of a competitive 
edge against other companiM, particularly 
JipancM copier oompaniea. 

Thu yw, 871 hourly jofaa have been cut, 
m well m 1.304 Mlencd and 427 contract 
«T)rkerL Taking mto consideration the la- 
trst cuta, Xeroi now employe an Mtimated 
i2,800 in Monroe Coi^nty, including 3,600 in 
manufacturing. Thia eeumau iicludee hir- 
and ettntton which the company haent 
anrounced. In June, the lafx tune Xerox 
releaaed lU workforce totalh, it lald it em* 
ployed 1434 here 

Xerox employment here hat not been at 
*he 13,000 level since 1971, Raaor said 

Cuta were not in a epeciflc erea or project, 
fUaor Mid TYm salaried wovkere cut were 
•Plainly in engineering support, «ind th^tr 



>oba ended yeaterdey, he eaid 

The company yaetarday told the Aroalp' 
mated Ckfthing and Textile Workerv Union, 
whi^ repreeenta 4,200 hourly workers at 
Xerox, of ita plana, but it wiu be a week to 
10 days before mdividuala will be noUfied 
that their joba are cut 

Leslie H Cakier, maniger of the Roches' 
ter Jomt Board of the ACTWU. said the 
hourly wooers %iSi be cut acoordtng to se- 
mon^, with the laet hired to be the first to 
go. ThcM with the leaat atnionty hM 2Vt 
yeare eipenence at Xerai. The job cuta 
probably wiU reach to thoM who have 
worked at Xeroi for five ywn, he eaid. 

He added that the union will agun aak 
Xerox to offer an early-retireroent pbn to 
prevent the layoff of younger workers. 'Die 
cMnpany granted the union's iMt such i*> . 
quest in September, and 99 hourly emrken 
accepted early retirement ^ 
The 100 eorlMte who left the comp an y < 
voluntarily will receive ealary cnntinuanre of 
1-16 montha, depend i ng on length of eerv* . 
ice, but will not receive job-eearch eeeie' ' ' 
tanoa. ' ' 

Salaried people leaving ImmhrntarOy wQ 
receive 1-12 montha laltfy cnntimitnca. phs . 
^ job^eeardi aaaistanoak ^- 
TYf hourly worken wOl reoebe comp an y 
supplemental unempkiyment beneftta tieaed 



on lerigth of • 

In the iMt eeven <}uartera. Xerox Iim 
epent S104 million on the reduction- m-foroe 
pragrariL Coata have inchided financial m- 
oentivee to quft, early rciirsment and ooun- 
Mling 

Xeroi Iim not cut M ^lany hourly work- 
en aa aalanad workerv for two reaeona, spe- 
culated Eugene Ghxer, Xerox analyst for 
Dean Witter Reynokb Inc First, there are 
fewer hourly than aalanad workers; the 
hoiriy workers make up about 30 percent at 
Xeroi'e Monroe County erapkiyment 

Second, "Praductrvfty gaine art the manu- 
facturing SKle have, been fairly strong over 
the yew,* Glanr said. Manufacturii« hM 
been the more efficient tHle of Xerot. while 
BttMgement hM been "the most cnt mefTi 
cient" ' ' ' 

Sanford Garrett, a Fame W^ooer fn& an- 
alyst, aaid the ef5cienaM gained thnx^ 
the otta win be reflected in manufacturing , 
coab for the company'e 10-MriH of oufmn, 
Xerox hM mtroduned the 1Q7S eystam, and 
. Garrett eaid the oorapaiiy will inboduoe e 
*10-eer ka * oopior for ewery market Mgment 

' GocMiM iof the aarlM* design and praduc* 
thnty gatna, the IO^ctms will oMt 40 par- 
esnt to SO peroant leH to mamif aeture, 
while offering more fMtume to cuetomeft. 
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Skills dated, he's back to school at 60 

Draftsman hunts 
jobs 



1 



for 5 years 



1 Michalto L»v»nd«f 



At U* w 
■nUrrd ihc awld o\ work 
Hr fi)und hj» Tint job — ddiv 
cnnf nulk en ■ hofv-driwii un j\ hu 
h«>iiwi«wr of North Tyn«»«ndt. NWara 

Th» w«i »»s J91« - Ox CfMt t> 

Pitt<rM>n ■ b<( iiorwd husVv boy 
nude 1« a week Ovrr (be >^un h» 
l«ara(d to Tind ^t* during Ktrtc tinr*. 

Nrm 60 P*t>n<m ha* to druio up a 
lob Oiv-r ifain Hr* *(iU IrarnmR to (ct ^ 
nv but m a claurvmn Ihoc davi. 

Iran ha diici/vtrrd that onntpuur 
tcrhnolcgy has madr hi* t/amaif alntoat 
obt^ie So h« hu taken uxjrvt m con 
p'jtcr dMifn 

Rft^rr "c U> vhir«l b v bfccme a fa 
r itiar »t»p foi mar, of KorhMlcra dialo- 
caird vkorkri casiitlim of a chancinf lo* 
c«J economy !n the pa»t three ye»r» 
ni' IT than 10 mx; Ioca] worken were Utd 
r ft A.-nor^f th^m we'e oenplc bke Pallar 
v>n^ »b(»e t/ainir^ no lonfef Krv»d ihcm 

"I n»\»r h*d trf^Me TifViJ t<% a yib from 
•fce I i ihrov^K »f.t «(j n »p t« of numcr 
ou* Uy»ff> P«twnun tA.d "It «Mn t 
tintii 1 hid If. Ic.k for a new jc^ at «|» 55 
that I d.jc(nered mv ard erpfnenca 
P3 lonKer eL'j;ilru for an<'t'iing bt<:aiM of 
lav a«r " 

The ion of a wa captain, PattCTMn 
darted hia Tint job aarly 

At 4 X> in th« mominf ha wuuld htlch 
th« \»irm u> a milk cart and load the 
hfav> woiKien nat«« TdM with |Uw bot 
tl'^ Then h< wMld make the rminda be 
for*- tchi/jl with the (fiMai V!r V\iUe 
«hnr# rrnrriiu* belly was amplr proof nf 



•ho had maaterad nc«t hand Wttannc 
and Ln* drawinp. Old^chool drtftMzini 
hav« bean rc^larwj tt UchaiciM* who 
can deaifn an)'thiiic friD loc^ to blue 
prints on a computer | , 

"I ran into that nfiit at tha atart ~ 
'^^liat do you k»o« about cocnp^ttcr atd 
•d drtfUng' I had to aay 'Not a lot.* 

"It'a diacour»(in|t You fo to pUca aft* ' 
^act after Ai] tiwK >cib ihopa aU 
n«»e my reauna , 

'I had a hack of a time W)ica I fuit 
ataiwd looking for wha m ISM, I wnt tn 
\'*) to placet. «nth half dr^r« half 
rainimum wafe and I axild not bnc up 

{MW of lh»TL" 

Patteraon did a tot of cold calluif Ha 
>ould (o io an induatmJ ana and hit av 
cry company with • rcaunr 
"You get all doUad up Put on a njce 
'ZfMf blaicr and a aad you ■» out for 
•If ht to IC boun a day " 
Diacouncad, PatlanoB aon m miai 



»i. for nrv» f.,f hia 



s and 



a coal 



■« at ajr wififtj^ dowj) 
rth««ar trr.trt tW $ak Ut 
cr he joined the Marine* and Mnad 
in Cium 7 ipan and China. He h«s 
nrr,«t .,'.->»* 'at fl'ini a* AVka 
--•vl r aJilorni* » a cr.n.tnirt „n worker a 



F'y n> 



»»Tfn t inUf«l«J If 



^i- h of IS 

'X. ri;^]t«man 
f'^ ^ fnpl*T\Tf« 
inj r^er man 



would (top for • half hcir befor* valkinf 
in another door — to prtpart hunaelf *nt 
^ question about cocapit'er drafUnf a 
then a rejection. 

Superv-iaon who hired Patterson for 
t«mporar> d afWif jobi laid h» ak' Is are 
rarely in demand 

Comp^itcr aided draflinc ■ a pltis "if 
you are look ng at younalf as a 'Miiimod 
it\ " sax] Thomaa Mifiioft * produc* di» 
aiiner at the Pfaudler Coa. In£ Q'Jt wiih 
m^,ifiKttirin(; tndust/iei ui a alump, even 
Tindinc thote job* ■ djITicuIt 

MaitTHc BrisuJ. bead of the dralbrif ^ 
d»p»rm»nt at R<(che«t<r Insiniaicn ^ 
b)it<nu and an old acnool drafter bun 
leif Ine* lo brt workers Lke Patteraon 
who take pndc ui tJici'- handiwcrk 

But he too, concedes Jiat hand draft 
in| ■ a dyuif craft 

Ccmputcr deatfiunf a faatet, be taid 
"It re«lJy freta up the operator to do era 
stiv-e thirUung whik the computer doaa 



all the dfone type wwk " 

Psilenon racently underwent compli 
cated heart aurftry He alio had a bleed 
inf ulcer brought cti b) worries about a 
^ and bis hulth. 

Bu' be began looki ^ for work aoon af 
ter his »*ccAer> 

Hr has just coniplt'ted a cnune for du 
kirsted workers at the Rochester Institute 
of Technology ip computer aided design 
and mariufacttirLng 

"I think Its gi<xn an added dimension 
to the training he baa, an extra string to 
hn bow ' said his wife, X*anon. 

Ironically, Psttenon onginally pKked 
jp the drafting pencil because he thought 
It wouid spell econotDic securty In the 
I95(h the clMaified pagaa of the Buffalo 
newspaper had hunonds of >ob hstingi 
for dtansiRcn. Aa luae went by Patter 
ar -I caaa to love the creativity of the 
trade 

Is 196T, PaUerMa foC a draftu^ job at 





Rot>«fi Pa*'ef«on now tjs*» hn dnii»Tn{j t*bh» oMv to flo Ift^a'i |05» \iy f'l^ftds Ha a coum m compunr-aided dafcg'^ 



A rTwtcukxn mar Robart Patterson 
has kepi a racord <^ avary |ot> 



Xeroi and the couple ca?na to Roche'tef 
He and ku wife soon moved into a two- 
atory frs-ue home on Antkn Dnv« now ' 
riled « 'h V- 'kknackA p xitoa of his two ' 
chtk]rt< efflbroiderta homily praiung 
the w«^ld a bounty HAd Tina china coUect ' 
ed by h« wife in the cupboard. 

But with rutbacka at Xsroa. Patteraon ' ' 
found hinsclf out of s >>h m 1981 

Hundreds of laid -off employtfi from 
Eastman Kodak C« and Xemt wert i 
huntiig '<>'Jobit< xk) Patlenon didni { 
have much (uck After a year of lob htint* i 
liig. Patterson look a mmimijn w^* job 
aa a nursing aide 

That be^ a senes of what he cal a 
"stoop infai'' m hardware stores a* a car i 
pefiter a substitute leather Hi* earring' i 
^umitttted fron about $600 a week at ' 
XcrtTX to 1140 a week from • r— ; time ^ 
)ob or two and an additional |Mas week ' a 7 
m retiremei.i pay In ihs lasi five years 
hr has snrked only 10 months in his ' ^ 
craft " I 

"The reason f cmld keep going ts the 
feet 1 *e been a hustler aJ my life and 1 
Lka money And the onlv way you can * 
make it ■ lo sam iL" 

Hm wifa the hoMchotd financtal wu 
ard haa cti. taak of makir^ ends meet 

I shf^) all the specials, use all tAe cm' 
pon^ " she said ^ 'aj d"n t b-iN an i li mg 
new ^ou dim t f<i out lo d nr»^ Nuo 
dont go to TKAie* or \i y^i d' )<hi g'l to 
the matineea 

Chru-tmas — we hx^e orw but we 
hev-en I done whet did in prewwji 

Uheti time* are hard Vanon Paiier ' 
son ^ fond jif piloting an old Mvinr „ y ' 
IaU msv nui he all \nti want but i< ■ WI «^ 
you base m> »ti(k a fsather in >Tijf hit 
and he Kipp> 

Artd I bat a what iSe fsjnilv plan^ l/> <!" 

His votce vimriimei rtnes in fnairsiion 
when he Uiks thoul bu Inng job hunt 
but he itili hopes lo re-erler the wnild tA 

He has hti new heirc^it m '#f N le smt 
and s resjmr i. h^M 
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EEOC spared 
Xerox despite 
discriminatiun. 
Senate told , 

By JOHN MACHACEE 
I Nr 



Earlier tutimony, paf SD. 
WASHINGTON TIm UA 



—nev'a aUff winriiMtl that tha cfaaiv 
of wpployitt 



panvyioUtodfMdiMrt 
in laying off thwiMmfa 



tyg_Lujirdit % fonnf Xttai tm> 
MJ"tht coouniiilon didnt 
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EEOC spared Xerox, Senate panel told 



MA 




Sanatt Afinfl 

of tha commfa ^ 

tha 20*year-old anti-aga dkorimiiiaUoa 
law. Tha law alio bana involuntaiy ratira- 
mant aioapt at tha aanior van^aoiant 

"Wa aia holdiry thia haorinf btcauaa 
wa hava laamad throufh varioua aouroea 
that Um lawia not baij« anforcad ... and 
bacaufa Uiera hava been a Mriaa of aventa 
aiH dacifiona ... (that; «ra counter pro- 

tiva to older Ajnaricam,'* Mid oommiti 
tea Chairnan John Malchar* D-Mont 

Makher aaJd tha oommitCaa already 
knowa that tha commiaaiaa haa fewer and 
leia eipcriencad people looUi^ into age 
diacrimination complaint!. 

**Soma amployefa, cither out of ifno- 
ranee or perhapa greed ... are tramplinf 
on the rwhla of workera on the chance 
they won\ get cu^ht,** laid San. John 



Heim, R-Pa. 

Hainf aaid Coogrer needa to "eend e 
dear mre ea g a to eDi|..oyera that to die- 
<Hmlntte on the baaia of age ii aa repug- 
nant to the law ti to diecriiqinate 60 baM 
'of aes, religion and colorj** 

Luaardl waa 41 when ha wia fired by 
Xerox deepite e euooeiaful U yeaia ai a 
ealeeman in the New York City area. Ha 
and 7^ other Xaroi worken were laid 
off or elected to take early retirement aa 
part of the company*! workforce reduc- 
tioa Xerox eaid the cute were neceeeary to 
meet oompetitkm from Japaneea rivab. 

But »hyi t^i— ^ Mid oUiT i diacov. 
ared Xemx waa adwrtkinf for theic Jpbe . 
a nd fiUhM them with vounaer peooie. fhev 
filed e complaint with the flEOfl . When 
tha mn iiiilaiion did nothiia initially, the 
Luaardi group filed e laneuTt in U.^ Dtt- 
trirt Court in New Jeraey, Uieardi'a home 
eUtc. That au!t it pendii«. 

"When it aeenwd we were getting 
■ocnewhere, the oomninion itafr canie 
out with e letter eaying it had evidence the 
company had engaged in age diicrimina- 
tion,** Luaardi f tid. In an interview after 
the Senate heanng, Luiardi aaid Xerox it 
now trying to decertify the claH adon euit 
involving more than 1^ former Xerox 
workera eo that each daimant will have to 
iue the company ae an indiviau.^1 

Although ne'e now employed again aa a 



eelee product manager, Lusardi told the 
committee he itiU remembera the pain 
and loee of eelf eeteem after he waa fired. 

ComirJttee mfmber^ praised Lusardi 
(or his efforts in punuing the complaints 
aiauiat Xerox. "It would eppear that urn* 
ply beceuse you were 41 you were part of e 
reduction in the work force,** Melzer said 
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Vincent A. Cirillo 
45 Ferguson Avenue 
Broomall, PA 19008 



May 17, 1988 



Senator Metzenbaum 

Chairman, Senate Subcommittee on Labor 
608 Hart Senate Office Building 
Washington, D.C. 20510 

Oear Senator Metzenbaum: 



A ser ious illness within my household makes it 



virtually impossible for me to attend the upcoming hearing. 
Nevertheless the shocking and traumatic experience of being 
fired after 43 years (minus 4 months) of excellent company 
service with Atlantic Rich fie Id/Arco Chemical Company 
necessitates this letter to make the Subcommittee aware of my 
story. 



Although my own unique series of grievances start in 



1978/1979 at 62 years of age, I will confine the contents of 
this letter primarily to the 1986 forced termination of 
employment , 



First, my training has been in the areas of Science 



and Mathematics. No business training, no physical education 
training, no legal training, etc. Business mattfjrs and legal 
aftairs are and always have been at best only of casual interest 
to ire. I am a highly educated person and consider myself fairly 
intelligent. My lob title at Arco Chemical was Manager, 
Analytical Chemistry Operations. 

On August 13, 1986^ my Supervisor, in the pre. ence of 
an Employee Relitions representative, told me there was no 
longer a place for me in the Organization. He said I would get 
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May 17. 1988 



severance pay to October 17, 1986. My retirement pay should 
start November l, 1986. Just like that, after 43 years of 
company service, i was told that meetings would be scheduled by 
Employee Relations personnel to discuss various company benefits 
and options from which % were permitted to choose Upon 
receiving notice that I was fired (I think the suddeness of it 
put le in a state of shock) I applied for an extension to my 
termination. It was denied. Interestingly, of the people that 
I knew who were in various stages of shock after having been 
tired, the preponderance of them were over the age of 50 
Interesting. 

/c« ono :r?^^" \ ''^^ ^^^^^ ^ ^'^^ earning $1,267.36 per week 
($65,909.72 year). At the meetings we were instructed to fill 
out forms concerning the selection of co-owners, beneficiaries, 
etc. to the various options. In addition, there were two 
Retirement Plans from which we were to select ono The 
Retirement Plan I chose was entitled: Enhanced Retirement 
Program Special Payment Documentation, Acknowledgement and 
Payment Schedule. i was given this document on September 26, 
ll^i'r^r^ 5n \ ^^""^ later, I Selected the Plan that paid about 

^9,000.00 less than the other Plan I could have selected i 
believe this ove-sight on my part was also due to shock, trauma, 
ana confusion. 

Now, th'i reason I waited until the last week (I signed 
on October 24, 1>86) before signing the document is as follows: 
AS I statfe^ r'-eviously, my grievance with Arco is unique in a 
number of ways. I will discuss at this point the one apropos to 
what everyone refers to as the "Release". On Thursday, July 10, 
1986, on page 49 there appeared an article in the Wall Street 
Journal with a column headline that stated "U.^. Says DuPont 
Early Retirement Plan Was Flawed". The article went on to say 
th2t DuPont discriminated against employees older than 65 and 
thos? with more than 35 years of service with the company, "a 
feder.U agency ruled". My uniqueness is that I was the only 
fulj. time employee at Arco Chemical older than 65 and I also had 
more than 35 years of company service. Consequently during the 
termination proceedings I asked to see how my retirement dollar 
amc-unts were determined (calculated) in view of the DuPont flaw. 
I wondered whether Arco may also have flawed. From September 
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26, 1986, the date I was given the document entitled. Enhanced 
Retirement Program Special Payment Documentation, 
Acknowledgement and Payment Schedule I requested this 
information (dollar amounts determination) several times but the 
information w:is not f orthcominc, . The lower half of the document 
had a General Release portion which I was told had to be signed 
by me before November 1, 1986, or I would not get any part of 
the pension package. In other words, "if you don t sign before 
November 1, 1986, you get no money". The thing that really 
qalled me was that I coulJ not even get my own voluntary 
contributions to the pension fund unless I signecl document 
by November 1, 1986. Please remember, after October 17, 15*86, i 
would receive no more pay, no income. Since I was running out 
of time (November 1, 1986, was fast approaching), and ^^^ing the 
trauma of no pay, I signed the -Release" on October 24, 1986. 
Only then would I get t: pension money due me. I still do noc 
know for certain whether Arco flawed 'a la DuPont . 

Incidentally, the Employee Relations gentlemen with 
whom I dealt during the termination proceedings confirmed the 
November 1 d<^adline for signing in lii Deposition. 

I never thought I was giving up all my rights (if 
indeed I had any) by signing a document that does not even have 
the word 'Release- in the title of the document. I merely 
signed the document as a receipt for the Special Payment under 
the Plan I selected and I was delaying the signing to see how my 
oension dollar amounts were calculated. That is the sum and 
substance of my signature on the document entitled Enhanced 
Retirement Program Special Payment Documentation, 
Acknowledgement and Payment Schedule. 

Other Information of Interest 

The Arco attorney with whom I met on one of several 
occasions pointed out that I should have followed Empoyee 
Problem Resolution procedures without fear 3^"/,^ yice 
of all, I did follow the procedures by going as higi- as the vice 
President-in-charge-c""0^'''*^^^h wi^h my complaints. This got me 

nowhere . 
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For me, to continae to follow company procedures for 
settling grievances would only continue to be lessons in 
futility and frustration of which I already had my fill. 
Examples are: 

1) In 1978, at age 61 3/4 I was made a "second class 
citizen" by my Supervisor. 

2) In 1982, at age 65 I was fired as a result of 
false accusations. I was fired without warning and without a 
hearing. I had 39 years of excellent company service at this 
time. Strangely enough, I was deemed guilty and I had to prove 
my innocence-I do not think that is the American way, is it? 

3) After I proved the accusations false I was 
reinstated . 

^ ' In 1985 , after I refused Arco ' s voluntary 
retirement program (which was in fact strictly voluntary-there 
was no coercion to force anyone to retire) I was threatened with 
a 3 grade job cut by tha Manger of Employee Relations and the 
Vice President in charge of Research. My immediate supervisor 
told me this was being done because "I was too old, I should 
have retired". 

5) In 1986, I am fired-no place for me in the 
Organizat ion. 

QUESTION: 

In view of the above, how anyone could expect me to 
continue to voice my complaints without fear of retaliation is 
beyond my comprehension. 

This letter Senator Metzenbaum is the part of my story 
in A'hich the Subcommittee may be interested. Thank yoa. 

Sincerely, 
VINCENT A. CIRILLO 

VAC/ 

CC: Paul D. Nelson, Esquire 
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Senator Metzenbaum. We will nov, hear from the next witness, 
Mr. Richard Komer, Legal Counsel fo. ne EEOC, Washington, DC. 

Mr. Komer, v^e look forward to hearing from you, and frankly, as 
has been indicated, we are truly concerned about the activities of 
the EEOC. 

It is my understanding that you are appearing here today be- 
cause members of the Commission itself were going to be out of the 
city, and indicated a willingness to change their plans if necessary, 
but said they would like to send you. On that basis, we are happy 
to welcome you, sir, but we will start off by telling you that this 
Committee has been unhappy about the actions of one of our gov- 
ernme al agencies. 

STATEMENT OF RICHARD KOMER, LEGAL COUNSEL, EQUAL 
EMPLOYMENT OPPORTUN ITY COMMISSION, WASHINGTON, DC 

Mr. Komer. Thank you, sir. 

Go'kI morning. Chairman Metzenbaum and Senator Stafford. I 
am pleased to represent the Equal Employment Opportunity Com- 
mission today to testify on waivers under the Age Discrimination 
in Employment Act. Chairman Thomas sends his regrets that he is 
unable to be here to testify. By the time the subcommittee notified 
him of the hearing date and asked him to appear, he had already 
made an out-of-town commitment for this morning; otherwise he 
would be here today. 

Senator MetzenbaLiJ. May I just ask, regarding Mr. Thomas' 
out-of-town commitment, is that a commitment involved with some 
enforcement action, is it just a speech, tr what? 

Mr. Komer. I honestly don t know, having been out-of-town 
myself fo^ the past month. 

Senator Metzenbaum. Oh, fine. You may proceed. 

Mr. Komer. Just a word about why me. I am the legal counsel at 
tb'* EEOC. One of our functions is to prepare regulations at the di- 
rection '.f the Commissioners. Therefore it was my office which pre- 
pared the final regulation on waivers which you have suspenued 
recently. 

Rather than simply reading the testimony, Fd just like to hit a 
few high points and clarify a couple of questions if I could. 

The Commission's objective in initiating the waives rulemaking 
was twofold: to ensure that older workers are not precluded from 
exercising their rights under the ADEA by arbitrary, unnecessary 
bureaucratic barriers, and to provide certain clear legal standards 
for allowing releases and ensuring that they are knowing and vol- 
untary. 

I think a number of the issues that we grappled with in the rule- 
making have been highlighted today. Several of those have been 
the subject of Commission litigation both before and after this rule- 
making was commenced and finished. In one particular case, we 
have ourselves gone into the Fifth Circuit in order to ensure and 
vindicate the ability of employees and former employees to come to 
the Commission despite having signed a waiver and file a charge 
with us. As you may recall in Mr. Marans* testimony, one of the 
most offensive things about the waiver that he was asked to sign 
was that he could not come to the Commission— in fact, his coming 
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to the Commission would have violated the release that he had 
signed and he would have been in breach of that release. 

It has been the Commission's posi'^ion, and we incorporated this 
very clearly into the final rule— at xeast, I thought we had— that 
you cannot waive your right to come to the Commission after you 
have signed a release; that is one of the things which it is against 
public policy to do. 

We had incorporated what we thought were a number of other 
protections into the final rule that I think are critical in some of 
the other cases which were alluded to. For example, Senator Mel- 
cher made tv^ference to a Mr. Hallas' case against an employer in 
the Pittsburgh area. Fd like it to be understood that we have twice 
sued that employer in the Pittsburgh area because of the way they 
have gone about using waivers. We have won in both of those 
cases. Each involved a slightly different waiver. And if I recall cor- 
rectly, the basic problem there was that people who were being ter- 
minated were being told that they would lose rights or benefits 
they were already entitled to if they did not sign waivers. 

We made clear in the final rule that a waiver is invalid, or a re- 
lease is invalid, if it is not for additional benefits such as those that 
I believe Mr. Graham received. In other words, just because you 
are firing someone, and you have them to some extent over a 
barrel, you are not allowed to coerce a release from them in ex- 
change for giving them what they are already entitled to. That was 
another of the protections which we had built into the rule. 

We made a couple of other additions 

Senator Metzenbaum. I have a question, Mr. Komer, before you 
finish. 
Mr. Komer. Certainly. 

Senator Metzenbaum. As I understand it, if you file a charge 
with the EEOC, that individual loses his or her right to sue, has to 
give up that right to sue; is that true? 

Mr. Komer. If you file a charge with us? 

Senator Metzenbaum. Under the EEOC waiver rule, an older 
worker may still bring a charge— but has he waived his right to 
sue? 

Mr. Komer. Only temporarily— he is required under our statute 
to come to us and file the charge with us for 60 days prior to initi- 
ating a lawsuit. However, he can initiate the lawsuit at the termi- 
nation of 60 days. 

Senator Metzenbaum. All right. Now, Mr. Marans has filed a 
charge with you; the case has been pending for a number of 
months; he has been advised by some investigator that the case 
isnt going anywhere; he can't go into court and bring an 
action 

Mr. Komer. Yes, he can. That's the point. He can go into court. 
He is not precluded from going into court by anything in the stat- 
ute that I am aware of. 

Senator Metzenbaum. He can, because he didn't sign the waiver. 

Mr. Komer. That's correct. He did not sign the waiver 

Senator Metzenbaum. But if he had signed the EEOC waiver, he 
would not have been in a position to go into court and sue on his 
own, would he? 
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Mr. KoMFR. Excuse me. You can go into court, but what is likely 
to happen is what has happened to Mr. Terrell, which is you sign 
the waiver, and you go into court, and the first thing that the com- 
pany will assert as a defense will be the fact that you have waived 
the right to recover from your termination with that company. You 
can sue, and your defense to the defense, if you will, is to assert 
that in fact you did not sign the waiver in a knowing and volun- 
tary fashion; in other words, you can avoid the waiver that you 
have signed, or the release that you have signed, if you can show 
that in fact it was coerced. 

Similarly, when you come to the Commission with the waiver 
and a^^&ert that you were coerced into signing that release, if we 
find that in fact you were, or we would have under the rule * 

Senator Metzenbaum. What does it mean to be coerced, in your 
terms? 

Mr. KoMER. In our terms? I believe we discuss some of that in 
the preamble to the regulation. Essentially, it comes down that you 
made a knowing and voluntary release of your rights under the 
ADEA. 

Senator Metzenbaum. I don't understand that, and I'm a pretty 
good lawyer. What are you saying? If an employer comes to you as 
they came to these men and says, "You've got to sign the waiver, 
or eVje you either lose part of your pension benefits, or pa^-t of your 
severance pay," is that coercion? 

Mr, KoMER. We would call it coercion if the employer is saying 
you are going to lose part of your pension benefits which are vested 
and accrued at that point. We have said that is coercion. What we 
have said is not necessarily coercion is if your employer comes to 
you and says, "You are being terminated, but in order to avoid liti- 
gation, we have a practice of offering you additional benefits at 
your termination in exchange for your releasing potential claims 
against this company." That is what happens in the ADEA, and we 
have modelled that on the standards which are pres3ntly applica- 
ble in Title VII cases— those are the race, national origin, and reli- 
gion cases. 

Senator Metzenbaum. I am having difficulty in finding the con- 
clusion of each of your sentences. I ask you a question, and you 
give me a speech. Now, I know you are not trying to do that, but I 
am trying to find out if Mr. Marans files a lawsuit, do you drop his 
case? 

Mr. KoMER. If Mr. Marans files a lawsuit, we might well inter- 
vene. I think that would be one of our options. But I don't know 
that we have made any conclusive decision on whether or not to 
litigate his claim. 

Senator Metzenbaum. If an employer says to an employee, 
"We'll increase your pension benefits or your retirement pay if you 
sign this waiver," is that coercion — yes or no? 

Mr. KoMER. If that's all that is happening, I would probably say 
no, it is not. 

Senator Metzenbaum. What else has to happen? 
Mr. KoMER. For coercion to occur? 
Senator Metzenbaum. Yes. 
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Mr. KoMER. Well, first, as I said, they have to be trying to take 
something away from you in exchange for nothing, because they 
have you over a barrel. 

Senator Metzenbaum. If they offer you something additional, 
then it is not coercion? 

Mr. KoMER. At that point, it is difficult to say it is involuntary if 
you are making a good faith exchange for something additional. It 
may not be knowing, but it is probably not involuntary. 

Senator Metzenbaum. Under your rule, isn't it a fact that em- 
ployees will litigate for years on waiver issues and not op the un- 
derlymg issues of age discrimination? You have shifted the focus to 
the issue of waivers rather than to the issue of age discrimination, 
which is your responsibility. 

I think many of us in Congress, certainly when Congress unani- 
mously indicated their concern about the waiver issue, sent you a 
signal. I don't understand why an agency charged with the respon- 
sibility of attaining a certain objective— and that is to see that em- 
ployers don't discriminate based on age— then has tc divert the 
thrust of that by coming up with this rule on waivers. 

Mr. KoMER. Senator, I think on this, it is not very dissimilar 
from what you were discussing in your opening statement, which 
was that n many cases during so-called voluntary reduction in 
force programs, companies don't even request waivers or releases. 
However, in those situations, people do in fact challenge their em- 
ployers, and the issue becomes a threshold issue very similar to 
that mvolvmg releases, which is: Was your termination involun- 
tary, or did you in fact voluntarily retire in exchange for the addi- 
tional benefits. 

It is true that this is a threshold sort of issue, but the purpose of 
releases in many cases, I believe, as is the purpose in a voluntary 
retirement incentive program, is to avoid extended litigation by 
virtue of making someone a deal. That is what happens in lawsuits 
all the time, and in fact, it is what happens under title VII where, 
in exchange for a bargain, you agree to drop a lawsuit. It happens 
in tort cases, the most egregious of terrible personal situations— 
people will settle those for a payment to avert the perils of litiga- 
tion. 

Senator Metzenbaum. Yes, but there is a major distinction, Mr. 
Komer. In those cases, the individual is represented by counsel, the 
individual is able to be apprised of his legal rights or her legal 
rights, but here you are talking about waivers without any supervi- 
sion, without anybody standing up to protect the rights of the indi- 
viduals. 

Mr. Komer. Excuse me 

Senator Metzenbaum. Let me sk you a question. The EEOC reg- 
ularly compares waiver policy under the ADEA to settlement of 
title VII claims. But title VII settlements involve actual legal dis- 
putes where one or more persons typically have filed a charge or 
complaint against an employer alleging discrimination 

By contrast, the EEOC's waiver rule applies to situations where 
there is no legal dispute. I am referring here to the early retire- 
ment, or exit incentive programs, where hundreds or thousands of 
older workers are offered benefits as part of a voluntary reduction 



ERLC 



96 



in force, but they have no reason to allege or even contemplate a 
discrimination charge at the time a waiver is presented to them. 

Is the title VII situation really comparable to the situation under 
these exit incentive programs? 

Mr. KoMER. I think it is, Senator, or we probably wouldn't be 
here. The title VII cases that are reported generally involve assert- 
ed actual filed claims which people have settled. The fact that that 
is the case doesn't mean that in fact, title VII would not permit a 
release in exactly the situations that we hive been talking about 
under the ADEA. In fact, it would; many of these releases are not 
limited to your ADEA rights; they are generally inclusive of your 
title VII rights as well. And the courts which have been deciding 
these cases under the ADEA are sometimes also deciding them 
under title VII. There was a recent district court case in Texas es- 
sentially to that effect. 

Senator Metzenbaum. [Conferring with staff.] There is a distinc- 
tion, staff points out to me, because the ADEA itself says specifical- 
ly you can't w^*ive your rights except when there is supervision. 
We don't have that under title VII. 

Mr. KoMER. Senator, if I accepted the premise, you would be ab- 
solutely right. But the premise, I think, is erroneous. When we 
started this proc< ss, it is true that there was virtually no case law 
on this topic, with one exception, and that was a Sixth Circuit 
panel decision saying that you could not waive your rights under 
the ADEA. 

There was a lot of water under the bridge by the time we iso'^ed 
the final rule, there were four, and now there are five, circuit 
courts of appeals decisions saying that in fact you may release your 
rights under the ADEA if it is a knowing and voluntary release. 

The first case to hold that was the Sixth Circuit en banCy where 
all 13 judges sat and overruled the panel that said that you could 
not release your claims under the ADEA. They wrote a fairly 
lengthy decision addressing whether or not the Fair Labor Stand- 
ards Act as incorporated into the ADEA would prohibit a waiver or 
a release of your ADEA rghts. And that en banc decision, 11 to 2, 
held that in fact you couid release your rights under the ADEA. 
Four subsequent circuit court cases have taken the same position. 

We are in a situation at this point where no circuit court of ap- 
peals under the ADEA has said "No, you may not release your 
rights." What we've got, in other words, is a situation where it is 5 
to 0 in the circuits, and at this point we don't see substantial likeli- 
hood that the circuit courts are going to develop a conflict. 

Now, there is one possible exception, which is the Eleventh Cir- 
cuit, which had in an FLSA case, not an ADEA case, taken a fairly 
straightforward view that there could be no waivers of factual dis- 
putes under the FLSA, and that's why in issuing the final regula- 
tion, in order to achieve nationwide consistency, we used our ex- 
emption authority with respect to establishing the principle in that 
circuit as well. 

Senator Metzenbaum. Mr. Komer, isn't it the fact that in each 
of those court of appeals cases which favored the EEOC, they all 
did so on the basis of deferring to the EEOC rule, and 

Mr. Komer. No, sir, that's not a fact. 
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Senator Metzenbaum [continuing]. Just a moment; let me just 
finish, Mr. Komer. 
Mr. Komer. Excuse me. 

Senator Metzenbaum. What they were really saying is that we 
are bootstrapping, that we are ruling this way because of your rule. 
But the Supreme Court cases in this area clearly go the other way. 
In the case of LoriVard v. PonSy the Supreme Court held that the 
enforcement procedures of the ADEA follow the Fair Labor Stand- 
ards Act and not title VII. The Court specifically stated as follows: 
The selectiyicy that Congress exhibited in incorporating provisions 
and in modifying certain practices strongly suggests that but for 
those changes Congress expressly made, it intended to incorporate 
fully the remedies and procedures of the FLSA.'' That's the end of 
the quote. 

Now, how can EEOC assert here that the FLSA's waiver proce- 
dures should not apply, and aren't you simply ignoring the statuto- 
ry language as applied by the Supreme Court? 

Mr. Komer. No, I don t think we are ignoring the statutory lan- 
guage as applied by the Supreme Court. The courts of appeals, 
even more so than the administrative agencies, read the Supreme 
Court cases. They understand the Supreme Court cases. They have 
not had substantial interpretational difficulties with Lorillard v. 
Por^s or any of the FLSA cases. 

Again I refer you to the en banc decision in Runyan, where they 
went through the analysis of the FLSA and its relationship to the 
ADEA in a great deal of detail, and only at the very end of that 
decision did they make reference to our notice of proposed rule- 
making. That court knew that our notice of proposed rulemaking 
was not a legally effective rule, since it was only a proposed rule. 
They had to decide that case on the basis of the law as they saw it 
and as they saw it they found that the ADEA did permit releases, 
and in fact, that the FLSA is not crystal clear on waiver of factual 
disputes like ADEA claims. 

Senator Metzenbaum. Are you totally disregarding the Supreme 
Court decision in Lorillard v. Pons? 

Mr. Komer. No, sir, we are not. Lorillard v. Pons is a decision 
that we use all the time. The point is that there are substantive 
and procedural components of the ADEA, some of which follow 
title VII, some of which follow the FLSA, and all of which have to 
be informed by the purposes of the statute. And one of the purpose 
of the statute, the ADEA, was to permit employers and employees 
to address the issues involving the effect of age on employment. 

Senator Metzenbaum. In your testimony, you state: "It is con- 
ceivable that if every waiver had to be supervised by EEOC, em- 
ployers simply would downsize without offering additional bene- 
fits. 

I might point out to you I have referred to a whole group of cor- 
porations that have had early retirement plans and have not asked 
their employees for waivers, and they seem to do very well, both 
economically and in handling these problems. 

Do you have any evidence to support your assertion, because 
based on published reports of downsizing, we found that more than 
75 percent of the companies we contacted downsize without seeking 
waivers. 
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Isn't it likely that if only supervised waivers were permitted, 
more employers would decide to downsize by offering benefits with- 
out seeking waivers? 

Mr. KoMER. I have no way of answering that question, Senator. 1 
think that what will happen is that some 'companies will take the 
money that they were offering in exchange for waivers and simply 
give it to their attorneys to defend cases involving involuntary re- 
movals. Other companies will drop the request for a waiver and 
continue to attempt to do it utterly without a release, and some of 
those companies, like the ones you have asked, will probably find 
themselves being sued. 

I don't know if your survey did ask, but some of those companies 
may be companies which engaged in these voluntary retirement 
programs fairly early on when they were confident that employees 
would not 

Senator Metzenbaum. 1985 to 1987 can hardly be considered 
"early on". 

Mr. KoMER. But did you ask those companies how many of them 
had been sued by the employees who took the voluntary retirement 
packages? 

Senator Metzenbaum. [Conferring with staff.] I am advised by 
staff that we did make that inquiry, and that there were a few law- 
suits, not many— you are talking about thousands of employees— 
and the employers actually shrugged off that contention. 

Mr. KoMER. Some of these may still be in our process rather 
than the courts, but we have had a couple 

Senator Mefzenbaum. Talking about "your process"— what are 
you going to do about the charge made by Mr. Marans that one of 
your staff people indicated that his case wasn't going anywhere? 
A^e you going to go back and check into it and see why it's not 
gc.ng anywhere? 

Mr. KoMER. That is really not my bailiwick, but I'm sure that 
after this hearing, someone will. 

Senator Metzenbaum. This Committee wants an answer. 

Mr. KoMER. His case, though, I think 

Senator Metzenbaum. Just a moment. I want you to understand 
what I'm saying. I want an answer, if the Marans case isn't going 
anywhere, why it isn't going anywhere. Now, I understand that 
there are procedures, and you can come to a conclusion that there 
is no basis. There is a prima facie case made by this man, certain- 
ly, that there was discrimination. They tried to get him to sign the 
waiver; he didn't. I want to know why it's not going anjrwhere if it 
isn't going anywhere. 

Mr. KoMER. We would be happy to provide that information. 
Senator, but I think one consideration on our part will be that his 
case essentially involves an unsupervised waiver issue. Your appro- 
priations rider, which tells us that we may not expend funds to 
pursue any policy or practice pertaining to unsupervised waivers 
until the Congress acts, puts us in a pickle with respect to cases 
involving unsupervised waivers, because the appropriations rider 
does not say that we may not have any policy permitting unsuper- 
vised wai^^ers or prohibiting unsupervised waivers. It says we may 
not implement any policy pertaining to unsupervised waivers— per- 
taining to. 
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Senator Metzenbaum. You may not do what? 
Mr. KoMER. We may not spend money to implement any policy 
pertaining to unsupervised waivers. 
Senator Meti^enbaum. We have here in the Conference Report: 

The Conferees intend to preclude reliance upon the regulation and underlying 
EEOC policy during fiscal year 1988 The Conference Agreement also precludes the 
EEOC from otherwise recognizing unsupervised waivers of ADEA rights as valid, for 
example, by filing court briefs or by ceasing investigation of claims due to the exist- 
ence of an unsupervised waiver The conferees do not intend for this teinporary sus- 
pension to affect the standing or rights of parties to sue for rescission of the regula- 
tion should the regulation become effective at some later date 

I don't read that as you interpret it. 

Mr. KoMER. Senator, we aren't at the stage of an investigation, 
which it is clear that under the Conference Report we are supposed 
to complete. As I understand it from what he was saying, we have 
completed our investigation. We have not applied the rule in terms 
of evaluating his case. But when it comes to the point of your 
asking us whether we are going to litigate this case involving an 
issue that clearly pertains to an unsupervised waiver 

Senator Metzenbaum. He signed no unsupervised waiver He 
signed no waiver at all. Why can't you go forward? He signed no 
waiver— because they offered him a waiver and it was unsuper- 
vised, does that preclude your acting? 

Mr. KoMER. I believe that the way the case came to us was that 
the offering of the waiver was what constituted the violation. But 
as to whether there was a discriminatory act in his termination 
itself, that I think we can proceed with despite the appropriations 
rider. 

Senator Metzenbaum. You have had the case for 9 months. No 
employee should be subjected to that kind of treatment from his 
Government. I want an answer to why the case isn't movin<? for- 
ward. You have not given me an adequate answer. You talk about 
unsupervised waivers, but the man didn't sign anything. So how 
can you talk about something that the company offered him, and 
that's going to preclude his right to have his Government agency 
protect him; is that what you are saying? 

Mr. KoMER. Senator, I will get you an answer on this question, 
but I don't know the answer at this time 

Senator Metzenbaum. Mr. Komer, you have heard three older 
workers describe their wrenching experiences with unsupervised 
waivers. Don't you think that a rule encouraging unsupervised 
waivers is going to result in thousands more stories like the three 
that were told this morning? 

Mr. Komer. No, I don't. I don't think that permitting unsuper- 
vised waivers is going to encourage further situations such as we 
heard today. I think our rule, because of the limitations that we 
have built into it, which have never been expressed before except 
through cases, will in fact provide significant protections to the in- 
dividuals. A lot of the more egregious things that you have heard 
today, I think would represent violations of our rule, and we would 
be able to proceed with those cases. 

The assumption seems to be that either all releases are valid, or 
no releases are valid. In fact what our rule says is that some re- 
leases can be valid, and this is the way you go about doing it; these 
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are the steps you have to go through. You have to encourage 
people to consult with an attorney; you have to give them adequate 
time; they have to have a knowing and voluntary release of those 
claims; it has to be in writing; it has to be understandable; it has to 
clearly apply to the ADEA. 

I think that those things will eliminate a lot of the more egre- 
gious waivers and releases that we have been seeing. And in fact, 
as I tried to explain, we pursued a n jmber of those. 

Senator Metzenbaum. Mr. Komer, I appreciate your testimony, 
but sometimes I get the feeling that witnesses come before this 
Committee to try to tell us why they aren't doing the job rather 
than explaining to us how aggressively they are attempting to en- 
force the law that Congress has written. And I get the feeling that 
you spend more of your time trying to figure out why the EEOC 
shouldn't be doing something than why the EEOC should be doing 
something. The thrust of the law is clear, and the EEOC response 
is disturbing. It is very disturbing when I feel that termina^^ed em- 
ployees come before the EEOC these days and wonder whose side 
you are on. And some of the testimony this morning, your own tes- 
timony, frankly is very disappointing, because you don't make the 
policy for the EEOC, but as I see it, the policies that have been 
made are not very helpful to senior citizens who have lost their 
jobs and who feel that they have been discriminated against. 

But I thank you for your testimony and look forward to hearing 
from you in connection with the Marans case. 

Mr. Komer. Thank you. 

[The prepared statement of Mr. Komer with an attachment fol- 
lows:] 
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Good morning, Chairman Metzenbaum and members of the 
subcommittee. Thank you for inviting the Equal Employment 
Opportunity Commission to testify on waivers cf rights under the 
Age Discrimination in Employment Act. 

Oi) July 30, 1987, the Commission voted unanimously to adopt 
a regulation which established guidelines for employees to sign 
waivers and rel2ases of private rights under the ADEA without 
mandatory EtOC supervision. The new rule became effective Sept. 
28, but was later suspended for fiscal year 1988 by a Senate 
amendment to EEOC's appropriation. 

The Commission's objective in initiating the waiver 
rulemaking was two-fold: to ensure that older workers are not 
precluded from exercising their rights under ADEA by arbitrary, 
unnecessary bureaucratic barriers, and to provide certain, clear 
legal standards for allowing releases and ensuring they are 
knowing and voluntary. 

The rule sought to create a consistent uniform approach to 
the voluntary settlement of ADEA claims when settlement is in 
the mutual interest of the employee and employer. If the rule 
had not been suspended by Congress, AOEA waivers would have been 
subjected to the same standards and procedures as waivers under 
Title VII of the Civil Rights Act of 196A. Particular criteria 
for ensuring that any waiver of ADEA rights was entered into 
knowingly and voluntarily, without fraud or duress, were clearly 
spelled out in the rule. It also prohibited the release of 
prospective claims. 

There seems to be a widespread misconception that EEOC was 
routinely supervising waivers and that our regulation permitted 
us to cease providing such supervision. This is not Ihe case. 
EEOC never has had a general process or procedure foi 
supervising and approving each and every private waiver of ADEA 
rights when no charge of discrimination has been filed. To 
require EEOC to supervise waivers without additional resources 
would overwhelm the crucial enforcement program we have embarked 
upon under ADEA, Title VII, EPA, the Rehabilitation Act and 
federal sector programs. Such an additional burden upon the 
staff would lengthen the time it takes to investigate charges 
and it is questionable whether an appropriate procedure could be 
Implemented without subjecting employees and employers to 
significant and inappropiiate delays. Private ADE^, settltments 
generally have been entered into without government oversight. 
The same always has been true of settlements of other types of 
employment discrimination claims under Title VII. 
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The Commission initiated this rulemaking in response to an 
interpretation of the ADEA by a panel of the Sixth Circuit Court 
of Appeals in Runyan v. NCR . The court held that certain 
private waivers were invalid because they had not been 
supervised by EEOC. Section 7(b) of the ADEA incorporates the 
enforcement procedures of the Fair Labor Standards Act into the 
ADEA, and lelying upon case law under FLSA, which prohibits 
contractual release of FLSA rights (liquidat'-d damages or 
coverage of FLSA) without government supervision, the court 
ruled that AOEA rights could not be waived by a private 
unsupervised release. 

In the wake of uncertainty following the initial Runyan 
decision, the Commission determined its rulemaking authority 
under ADEA was a particularly appropriate mechrnism to resolve 
the issue. A law enforcement agency can be effective and 
credible only if its actions are consistent and predictable, and 
a well-craTted rule, had it been left in place, would have 
provided the clear guidance necessary to enhance EEOC's 
effectiveness. The rulemaking process was carried out in an open 
manner, with notices published in the Federal Register and ample 
opportunity over a two year period for all interested parties to 
comment . 

Prior to the Commission's adoption of a final rule, the 
Sixth Circuit Court of Appeals, sitting en banc , reversed the 
panel decision in KL .iyan and held the AOEA waiver in that case 
was valid despite t^e absence of government supervision. I.i 
reaching its decision, the court specifically addressed the 
qupstion of FLSA procedures, finding them not to be a bar to 
waiving factual issues. Four other federal circuits have 
recently held that unsupervised waivers are valid under ADEA if 
they are knowing and voluntary. The decisions are: 

Va lenti v. International Mill Service (3rd Circuit 

vacated, rehearing en banc pending) 
Moore V. McGraw Edison (8th Circuit) 
Lancaster v. Buerkle Buick (8th Circuit) 
EEOC V. Cosmair, Inc. (STh Circuit) 
Dorosiewicz v. Kayser-Roth Hosiery (Ath Circuit, 

unpublished 
Sullivan V. Boron Oil (3rd Circuit). 

EEOC V. Cosmair, Inc. wai particularly important to the 
Commission because it is the first decision to vindicate our 
position that a private waiver cannot affect EEOC's ability to 
protect the public interest in eliminating age discrimination. 

The Fifth Circuit upheld the Commission's position that a 
v»alver cannot prevent an emoloyee from filing an age 
discrimination charge with EEOC, whether to alert EEO*" to a 
pattern and practice of age discrimination or to challenge the 
waiver as not knowing and voluntary. The court adopted EEOC's 
position and held that employees are protected from retaliation 
if they seek to challenge an executed waiver. The Commission's 
final rule incorpo'-ated this very important principle in the 
hope that it would forestall litigation that would impede 
enforcement of the ADEA. 
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In adopting the waiver rule, the Commission relied on 
Congress' declaration in section 2(b) of the ADEA that one of 
its purposes was to encourage employers and employees to "find 
ways of meeting problems arising from the impact of age on 
employrrent." The legislative history of ADEA, as well as 
subsequent court decisions, emphasized the inportance to older 
workers of voluntary settlements under ADEA ar 'J expeditious 
re*=nlutions of disputes. 

It has been suggested that tnis rule is "pro-employer." 
Nothing could be further from the truth. EEOC seeks to see that 
justice is done for both employees and employer*:. It is 
conceivable that if every waiver had to be supervised by EEOC, 
employers simply would downsize through layoffs and reductions 
in force without offering such additional benefits. The vast 
majority of American workers who sign waiver agreements in 
exchange for additional benefits do not want the fruits of theii 
bargain delayed or jeopardized by EEOC, should the agency be 
required to supervise each and every agreement. 

EEOC's rule included safeguards for those signing waivers. 
First, the rule would not have affected the rights of victims of 
age discrimination who did not wish to settle their claims. 
Second, nothing in the rule prevented an employee from asking 
EEOC to supervise the waiver. Third, the rule made it clear 
that the right to file a charge or participate in an EEOC 
investigation was absolutely protected and that private waivers 
and releases would not have affected the EEOC's rights and 
responsibilities to enforce the ADEA. Fourth, prospective 
claims could not have been waived under the rule. And finally, 
in response to public comments received during the rulemaking 
process, the rule defined a knowing and voluntary waiver: 

The waiver must be in writing, in understandable 
language, and clearly waives the employees' rights or 
claims under the ADEA. 

A reasonable period of time is provided for 
employee deliberation. 

The employee is encouraged to c >nsult an attorney. 

An issue that raised considerable concern during the public 
comment period was whether the rule would sanction releases of 
prospective claims. While it never was the Commission's intent 
to allow such prospective releases, language bprring such 
releases was not contained in the notice of proposed rulemaking. 
■^0 avoid this misunderstanding, the final rule enunciated this 
principle and gave the rule great?r certainty and clarity. 

Several com inters asked that the last sentence of the 
notice of proposed rulemaking be deleted cr revisbd to say that 
the Commission would not seek relief for individuals who have 
released their ADEA rights. The proposed rule stated "No such 
waivers or releases, however, shall affect the Commission's 
rights and responsibilities to enforce the Act," and the 
Commi ssion retained this language in the final rule. 
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The rule was intended to give older workers freedom to act 
in their own self interest without government interference, but 
it also preserved the government's freedom to intervene wherever 
and whenever necessary to combat age discrimination. 

The Commission intended to allow only truly voluntary, 
knowing waivers, and to provide older workers with the 
opportunity to obtain additional benefits in return for their 
agreement. Had the rule not been suspended, EEOC was prepared 
to act on behalf of anyone who was forced into signing a release 
involuntarily or without reasonable time to make a knowledgeable 
decision. Indeed, the rule stated that even where the above 
listed criteria for a knowing and voluntdry agreement are 
present, waivers that are challenged will be assessed as to 
their substance and circumstances to determine whether there was 
fraud or duress. 

The Commission would have investigated challenged waivers 
to determine whether they were knowing and voluntary, or whether 
they were used to conceal age discrimination. All of this was 
consistent with Commission policy to vigorously enforce the ADEA 
to protect the public interest of a workplace free of age 
discrimination. A valid private settlement would not have 
prevented the Commission from seeking to eliminate a pattern and 
practice of age discrimination or obtaining relief for victims 
who had not signed waiver agreements or had signed them under 
duress . 

This rulemaking was designed to avoid the needless 
diversion of scarce Commission resources from our enforcement 
mandate. No public benefit is to be gained by universal 
supervision of ADEA settlements, extending the government's 
Oversight even to the vast majority of such cases where the 
parties are nutually satisfied. 

EEOC's waiver rule would have provided guidance, while 
allowing our resources to remain focused on vindicating the 
rights of victims of age discrimination. I am submitting, for 
the record, the rule as t was published in the Federal 
Regis tsr . 



I'll be happy to answer any questions you may have. 
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rM ruNTMCN mpOMMTioit contact: 
Cb<r(et L THchUo. Hawi4 EviJuitlon 
Diviti«4 (TS-Tlfc). EnvtronoMiiid 
Ptattdinn Accncy. «01 M Su SW. 
WithinitoitDCKMa 

Offict : JC«Uo(i itmI liitphone numbtr 
Km tlO. CM i 1 1921 IffTtraon Divli 
llifhway. Ariiiiitoa VA 12302. (703). 

UN 8«bJ«to h n Cn Part* W «Ml 

Foodtdd.tivM,Anl«w; ^ 
P»tlicklt« and pttU. 
Diifd- Amiwi i7.iir 



Aetu' . ^ Jf.MagntntmDiwuMtxOffkM 
offHu *' tvfiiam. 

Thcrtfotr tht follcvinf itchnical 
•recndmfntt art mtdt io 21 CFK 
Chapltr L 

pahtim-hamcnoco) 

1 In Pari m • Tht tulhorlty dtiHoo 
for Part 183 conlinun io read at fdJowt. 
^^mfcority Sk. «ot. n Stat im (n u^c 

llt3Ll4> [AwiBgUI 

b S<clton 183 1 42 it tmcndtd in tht 
tecdon hcadmi and Icxi by chtniiu 
"aOV ethyl 0.(2->topn)pyl*melhyI-4. 
pynmi ii yl) photpohorothioatt" to 
"diaunon" whtnvar it tpptart. 



}1tl4M tAmiwiU) 

b Section 183 430 it amended in tht 
lechon hctdini tnd laxi by chtniini 
'*tnc)clohtxyam hydroKidt" to 
'^cyhexttin'* where ttr It tpptart. 

PARTUI-IAMtNOfOl 

tin Purl 961' t Tht tuthority dttthm 
fur Pfi 561 continuet to retd tt foUowt: 

IM1.4M (AmiwiUI 

b. Stclion 961 400 it tnended in tht 
tection hetdini tnd text ^y chtniiM 
''trycydohexyltin hydroxiit'* to 
''cyhtxttin'* whtrever it tppetrt. 

I Ml 418 tAmiwiUI 

c Section 561 41S U tmtndtd in tht 
tection hetdini tnd text by chanfiM 
-aaditihyl 0.(2iiopropyl*ineihyl-4. 
pyriraidJnyt) pbotphorothiotte** Io 
-dJtxinon" wherever it tppetrt. 
IS614M tAmiwiUI 

d Section 561 423 it traend^ in the 
Mction hetdJni tnd ttxl by chtnj^ 
-2.8-dl hydro-S.e-diintthyM .4-dilhiln- 
1.1.4.4-tetreoxide'* to "dJmethipin" 
wherever il eppeart. 
I'V Doc I7>1WS0 PUcd \>U-V. 6.4$ am} 
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ACnoit NoMo of ftnal mk. 

•UMMANV: Tho CoouUttlon hereby 
provldet nolict of t le|(t!ativ« 
rcfuitlion tnd t^UnittroUve exemption 
(under section 9 of the Aft 
Ditcrioiintlion In Enploymenl Act of 
1807 (AOEA) end 9^ 1I27.1S) 
tllowtm for oon-EEOC eupervftml 
wtivtrt tnd relottea of privtte rigbti 
under (he AOEA. 

fwcnvi OATi: Se,,ienber th, 1907. 

m ff^NTNU MrOMUnON CONTACT 

John K Li|hi ot (ao2) •M-7149. 
OUPOLIMNTAIIV INPOAMATION: S<K:tion 9 
of the AOEA. 20 U 5.C 0211 p^t,.% tht 
Cominiuion broad tuihorily to 
promulgtlc intoip^-etivt fuMellnee tod 
let»i*tivt rtfuloiimi on both 
procedural tnd tubettnlivt nttttrt. 
Section 1 1 Ito t uthoriitt the 
Conunlaaion "to etttblith tuch 
rettonablr txtmptiont to or from any or 
til provtfions of |the AOEA] tt (ilj nty 
find neceittry and proptr in tht public 
Interett " Tht Conunttttoo hereby 
pri>muI|tieto ttgitltiive rtfultUoo and 
tdminittntivt oxtmption under toctioo 
9 of the AOCA tnd 2i Cnt 1127 IS, 
tllowmi for wtlvtre tnd relet tea of 
privttt rifhU undtr Uit AOEA. 2i U SsC 
B21o/a««^ 

A Notice of Propoeed Kulemakim 
(NPRM] rtftrdlni thit rule wtt 

Eubliahed io the Ftdtral Xetliier of 
lonCjy, October 7. 18U {SO Fit WTO) 
with t tixty-dty ptriod for public 
commtnt In all 36 written oomraenlt 
were received, with 23 icntraUy 
lupportini the NPHM and 13 |ener»l}y 
oppotini It A tubetantial number of tha 
Gommcnten favortau and oppotlng the 
NPRM tlmply atatedlhia fad without 
tinlficani aubttantive dteniailoR. 

Becaute the framen of the AOEA 
were concerned thtt deity «rauld 
pr«|udict the cUimt of older worktn. 
one of their central |otlt wtt to insure 
txptditioutratoluUonofditputea. jo 
113 Coni Re& 7070 rRemarka of 8aa 
ftvita]; Junie r EqwtohhLi*§ 
AuuroiKt Society. 606 P.2d 2} 24 n4 
(2d Cir. :bI2) Tilt Commlailon bellevet 
that rwjuiring toverament tupervition of 
relettet tnd wtivtrt it tt oddt wf th thii 
confrettiontl goal Accordinfly, U t 
CoRunittim htt dtlermJned thtt it It 



necetitry tnd proper In the public 
inierett lo permit weivera or rtiettet 
undtr Ihe Acl without tht Comroittion't 
tupervltioa or tpprovtL provided thet 
eny waiver* of AOEA rljthtt in tuch 
tireemenU ere luiowinf tnd 
voluntary." lut afler contiderini the 
comment*, the Committioo btlievee it ii 
alio imporlenl to provide fuidenco on 
the itendarde for determinini whether 
wtivere ere "koowlni tnd volunttry ** 
>1w Anal rule alao naket It cittr thtt 
Wtivtrt of proeptcUve rtehii nr daimt 
will not bt ptrmitled anddeclerte thet e 
weiver of (he right to ait an EEOC 
charie U void et aftinst public policy 
Aetpondlni to Oit tptdHc nqutit in 
tht NPRM that oonmaDla addrett 
whtthtr II it aaoti wry to dtvelop 
ptrlicular tttndanU lo dtltrmint 
whether wtlvtre are Icnowtm tnd 
voluntary," commenten ware ebout 
tvenly divided betmrten thoae who 
expretted oppoeiUon to tkt witdom or 
need for tny ipedfic ittndardt tnd 
ihoM who believed that tome titndtrdt 
tra detlrtblt. Tho« commenten 
t|tintt development of particuitr 
tttndtrdi genertlly btlieved that 
whether a waiver wet "kr ^wir^ tnd 
volunttry" could bett Ke determined by 
the courtt on t ctat*by-caat bttit tt 
undtr Tltlt VD or thtt tuch titndtrdt 
would be diinculi for the CMnmietion to 
formulete tnd would involve the 
Commitf ion in tuptrvitii^ wtivert. 
Some of the commenten believed thtt 
worktblt itendardt could no* bt drttHTi 
becaute of verying fer!"R} 
circumttencet involved In w<i>;>r«. 

Thoae commente ftvof (he 
development of ttandai dt for "knowing 
and volunUry*' waivtn genenUy 
thou^t that auch aiandardt would bt 
beneodtl in iniuring thtt wtivtn wtn 
trtnaacied in t "knowint and 
volunttry" mtnner tnd thus would 
tvoidltterconlroveny Sevenl 
commente in fevor of etttbhthing 
titndtrdt locludtd tpecific tuggetliont 
at to titndtrdt ihti thould bt used 
Thett tuggtttiont Included timply ciung 
that Iha wtiver or rtletM wae "knowing 
end volunttry" tnd giving Iht tmptoyee 
one week lo review the document 
mtking tpedfic nference to the ittue of 
"duratt," and pnttnling mulliplt iitm 
llr % of coniidenliont Thttt letter 
included tuggttlimit thtt lo tddltion to 
ihott tpecifled tbovt. tht wtiver or 
niettt bt wriittn in pltin Engtieh. 
provide mon then token coniideration, 
not detl with t btntfit to which Iht 
employee wet tlratdy tnliUed. concern 
only pttt tdt. includt t tttltment thtt 
tht tpeemeni wtt not tn tdmltiion of 
htbilily by the employer, end providt 
Ihti tht tmptoyet would nol flit tuil 
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•taadAidi wmU Ml ba iMpMlttvt if 
wWdMT ■ Hrticalar wa'w la *%Mwti^ 
and votyntuy ' Jl tea Miava Ikat 
rtlavani fadora indkallva af ' ^ aaw riM 
and vohiataf|r" actfaa caa wd ahouU ta 
artlciilatad in tka riaal ftala. IVm lia 
nik coQlabia luldaaaa aa la arhallka 
oouila havt pcawiamhr laairrtad aa 
indicaUvt. and what tta Cecuyaaiea la 
likaly to find auMillvibte 
riMBnaatiattM mat a wUrm la * 



|«tfaal 



It ahauld ba oalad AM Um lodleatora 
orataodardaUaladbalew art piaiiiHad 
•a axanplaik Ml aa UaUUttoaa, br 
•Mtfaina lha vaVdlly of tvaivara. Ofliar 
facton dial ara aol Uatad Bajrka luad 
In tvalaaOag "kaowiag and vobiatanr* 
and Ml aO d Iba laDowlai Indlcalaft ar 
•tandajdi naad ba ptaaant la avafy caaa 
for a walva* lo ba valid ThB 
Cocuniaalao wtabaa la aapbaalia ftat 
waivtn chaHaiyad aa Ml lumwlai and 
^uBlanT wID ba avalaalad on a caat- 
by<aaa baala and Iba Caaamtaalon wfl! 
look lo Iba wibataaca. nella tba fbra of 
tha valvar apaamanL 

Followini lha pitedplaa aalabUabad 
undtr TlUa Vneaaalaw.iba 
Commiailott would aiipact valid waivwa 
to incoqporata or oonlorai wllh lha 
follow iM hindamanlal lodkalort or 
alandaru. 

(1] Tba afrtaaMBt waa la wriUm. la 
undcretaodabla languaga, and daariy 
walvad Iba taiployaa'a ri^ta or dalaa 
undar tha AD&\: 

(2) A natonablt pariod of Uim waa 
provtdad for amployta HaUbarattoo: 

(3) The amployaa waa ancouraftd to 
oonimlt with an altoraaj* 

Anothar pravialoB la tha Holloa of 
Propoatd RuUmaklnf that draw aavtral 
oommanta la lha aaolanca &at alataa: 



No 

■lull all*d dw 

mpoMiMldta la aafcna lha AflL 

Savaraloaiinanlara acoaalad Iblt 
daroiharla 



atntanoa ba raMvad i 
Mbadhilad. auikli^ U daar lha 
Coanlaalcs wtll ad roytioaly avahiata 
waivara but wlU ravlaw waivara of 
ADEA clalaia only wImo a char|ala 
Alad or whara a wahrar la raiaai during 
an iavaallfalloB. b addliloa. aooa 
coounantafa auHtalad lamuafa alaUiv 
lha niBMlialon wlU at aaak rallaffof 
Individuala who hava lutowlngly and 
voluntarily" axacalad ralaaaaa and 
waivara of lhair ADIA Ks^ta. 

Afiar varaAil aaaaaaaMnt af tha 
coounanta and Ua aaCaraamant 
raaponalbliUlia. lha CaBBilaaioa baa 
caocludad thai tha paaa an i lan|ua|a of 
lha provialos raaarvaa lha nacaaaafy 
maximuai laxibiKty and diacration far 



baal aarvaa tha public Inlaiaal in lha 
anforoaaMBt of lha ADEA. Saa £7110/ 
MmpJeymmU Opportunity Cmmimon k. 
CSaainaA; lac (k m^lW (Ith Or. |dy 

A BfiBhar af aawMDia add^aaaad 
*iMlvan af prapaetf va iW «ad dia 
qoaaUoo of *Hralld or adaqaau 
oonaldt.'alloa.'' In acoordaooa with 
auntadoaa mada by aavtral 
ooananlaca. tha final rait haa baan 
chaniad lo iadkata daailyihal rtlaaaa 
of proapactfva riihta or daiM wUI Ml 
ba parnittad aar wflQ conaidaratioa ba 
laooantitd thai ladudaa btotfUa to 
wbid Iht amployaa la akaady antilltd 
by laworeontrad. 

In promdgaHni ^ nd* ^ 



conaldaratfoo Ihn bd that anuria hava 
conalattofly racofnlsad that Coogrtaa 
haa axpraaaad a atranf nnfaraaca for 
voluntary aattlamtnla of mployntnt 



and Ihit tltlt Vn 
of tbt Qvd Rl^ Ad of IIM. 4t U&C 
MOOi af aaf , paiadla aaaplofara and 
ampbyaaa to aattia dbpalaa by oalni 
walvtr araamanta aa lone •* ^ waivtr 
ofriihla and laltaaa af polandal liability 
ia' Jiowlngondvolnntary'AjexamlH- 
r Cardnm^DMnrOa^ 41f U& 7t,M 
B.S4 (Ittl). Thart la a alallar prahraa c a 
for vdunlaiy raaoluUon of diapatta 
■ndar lha ADEA. Saa 9 U&C Uifd} 
(ttlona at ooncUlalion. oonfartnct. and 
parauaaioQ to ba aiada bafon raaort to 
utiS«lionJ. Tha Suprana Gouil haa nottd 
lhat TUla VI and lha AXICA ahara a 
oeauBOQ punoao and thai almllar 
provialooa ahould ba alrolirhr 
utaipralad. OaoarMayar^CoL r. 
fVann Ml UA 7ia 7M Hm- 

Thia coodualon la aupportad few 
aactioo 1(b) of lha ADEA which fiimly 
aatabllahaa tha goal of anooaraflng 
"aoapbyan and wothon ttoj find waya 
of aaattni probtau ariaUii frooa lha 
Impact aTi^ on anpliiyiiaoL* It U&C 
t»(b)i Moraovtr. lha framaia of tbt Ad 
wtrtooncamadthat dalav would 
prdadiea lha dataa of oUar wgrhaia 
and aot if lhair eantral |oaU waa to 
Inaura aipadltlaaa laaolition of 
diayalii. Sao ill Coc«. RacTVt 
(Itamariu of Sao. |avfta) Am r. 
tquitabk Uf9 Amninnsm Soaotf, Mi 
F^».MnJ(adClr.lM2). 

lha Conunlaalon boa aoodudrd that 
tUa axtapiloo ativoa both purpoata by 
allowtm amicabli raaoluUon or diapvlaa 
and ralaaaaa af itahta for vahiabla 
banaflta, without Waoaaallc OTarai^t 
and dtlay. whtta tuch ralaaaaa ara la 
tha Bulwal Inlafaala of both MB^oyata 
aadmployan Itaqulrindiovanuntnt 
aaparvialon would dalay lha provialon of 
/ahiabia bajiaflla or addlHoaal 
coatpanaaiko to okbr tnployaaa who 



frtrty ehaaaa to odaaaa M ADEA 
ifiha or eUtana. and land to diacooragt 
anployara boai aOarlnt *ach anhancad 
btnanta to old« woriitra. Ihia nila ia 
lharifort Inttodtd to i^va aldar workaia 
aaawiniaia fcaadoM if chako To do 
oiharwiaa would paipaluala *a 
alaraolypa that oUar woritan naad dia 
prdaclloo of a patamaliatic |ovornmanL 

Tha axtnpUoa doaa not affaci lha 
ririita of victiaa of apa diacflailnaflon 
who do not with to atttla their claim* 
ItM ConaMaa will ooaura dM« 
Individuala who dachna to atoa waivara 
rtctiva all oompanaatton ao^anaftta to 
which thay art olhtrwlaa aalHltd If an 
individual wiahaa EE X aaparvialon ef 
a acHlamant. ht or aha may fila aa 
EFOC charta- Furthanaora. U la tha 
Commiaaloo'a poaltfoo that a walvar 
cannot pravtnt an tmploytt flroai IUin| 
a charft with tht Commlaalon (aaa 
EEOC r. CteoMin lac No. W-UM (ith 
Or |uly 11 1W7) r A walvar of tha rfaht 
to fUa a diar|t la 1^ aa againat puMc 
policy "Tl. ood dtal oldar a mplaytaa art 
protoctad fran rtlaliabon If thty atak lo 
challanit an aucutad waivar aa not 
knowir^ and voluntary or rtharwiaa 
Invalid 

Saction 7(b) of lha AOEA. » U S C 
•11(b). bnoraorataa tha tnforcamant 
proviafona of tha Pair Labor Standarda 
AGt(FLSA).aU.S.C.Mafat« In 
Lonllard r. Abr*. 4M U S. 575 (IfTI). tha 
Supramt Court btid that not only tha 
FLSA aoforcaownl proviaiona but alao 
prt'ADEA caca law dtailm with 
aoforcamant of FLSA righta wtra 
Incorporatad Inio ADEA atetlon 7(b]. 
Whila tha FLSA lika tha ADEA la ailani 
on whalhar an aniployia can rtlaaat hia 
or bar righta undtr tht Act tht caaa law 
an contractual waivara of flSA rifhta 
doaa not pannlt walvait of bona flda 
dlaputaa aa to oovara|t or tlquidaiad 
dtmafta wiUiout aovanuntnl 
auparviaioa BrooUyn Sovingi Bank r 
O'Mt^i: SM US. «7 (1M5): ScAuM Inc. 
r. Gmn$L m US. IN (ItM). 

Howavar. IhaGoounlaalon balitrta 
lha anforcaoMOt proviaiona of tha FLSA 
that art incorporatad into lha ADEA 
nuat ba viawtd in tha conlaxt of tht 
dlffariot policy eonaidaratfma 
undariyinf tht two ada. Ct Vntttd 
SloCaa r. AHa^ny-Mhim lndu$tne$. 
Inc. 117 F Jd Ul. Ml (5th Cir 1975). 
e»ft thnttd US U & M4 (1976) (Tht 
O'Neil'Schultt lint of casta "wara titd 
doatly to tha mandatory tcrma of 
particular atatutaa. tha labor condltlona 
that productd (boat atalulaa. and what 
tht Court baUavad waa a daariy 
diactmlbli congrcaalonal Inlant ") Tha 
FLSA ia a minimum waft ctatula Tht 
factmal ItMita la FLSA caaca ooncarn tha 
aumbar of houra workad and lha rata of 
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V utf on fMMoVr "oMftahb lo 



_ DMSnw/OmAJImMm 
Sml IV M m Or. 
;S p«C MM IV 01. in lUNft 
vnSr Ibt riSA *ira to 00 obniato 
IKM^pito dMi ony tuiauptrvtood 
■■liuM aliteMi woft it^tU wouU 

o«««iij[fc;«i^f«j^j<S^ii«t 

Mv). Am* to 00 Mch pmumpUoo 
aodor T» Vn. VhittdSlatm r. 

M«ra.* JMftfw r. GMffW fholrfe 0», 
711 r Ji 4U 9* Or. IM) (*'A ttoml 
ftlMMofniloVIIcUias dottoo' 
•ftetir«lelotor«blicpQllcy.-IT. / 
••bttaoHft pro tctod by tM 
ADEA in cIoMly uolotow It Hm 
ilghta MliM by Titlt VIL Moiom. 
M mHW oolad ttt ADEA vid ndt VU 
tkort ■ ooouoon porpoM of tnoourtgifif 
tht rohjotafy txpcditioua ittohitwo of 
ditputM. Aooorlinfly. tht Conmitiioo 
btlttvM Uttt awndalory fOVMiUMnl 
•uptnrMooof AOBA rtltiM* wovid oot 
Mfvo tfw poipoM of Ibo ADEA and that 
uMupcrviMd ADEA raltaiaa. Ukt TlUt 
vn raltaiaa. should bt ptmintd 
provided thty art knoMrinf. votontafy 
•nd non-pnwpactivt. a» faquirtd undor 
the ■tandirda fovtminf T^lt VII 
rtlaaiaa. 

RaotaUy. tha Sixth Circuit Court of 
AppatU tittint t/) banc held that an 
uMuparvtoed latoaM of an ADEA daiai 
in a bona fidt faclaal dispute could ba 
valid Funyon v Notional Cosh Registtr 
Corp. 787 F2d 1039. cert, de/utd 107 & 
Ct 171 (ISM]. Tha court rtaioDfd that 
where tht ditputt it a factual ralhai 
than a lefal one. O'Mr;/ and Cangi do 
not prtduda an uniupcrviaad waivar or 
rcleate under FLSA or ADEA. Accord 
Equal Emphym*nt Opportunity 
Commiuton v Coimoir, Inc. No 8A- 
1100 (Sth Cir. Ju^ ia^ 1087): ionoasttt r. 
Butrkh Buick Hondo . 809 F 2d S» 
(Wh CiT 1987). Afoo;» V McCrawEdaon 
Co . 804 F 2d 1028 (Bih Cir 1066) 

Tht CooMidation a^t with tha 
rtUonaJe and holduu of iha Sixth 
OrcuiCt Jtunyan Uibonc deciatoa with 
reiard to untuparviied watven under 
the ADEA and bat incorportled that 
•pproach in tha final rule Tha 
Commlttlon baUevet thai the reasonwi 
of tha Runyan %n bone decitioa 
reipondt lo thott cotmnejitert who felt 
that the ADEA doet oot permit 
uniupervii'd wilvert becaute the FLSA 
entorcemenl provitiont that it largely 
Incorporates atlow no auch walvera To 
the extent thai any drcuii court decition 
could be rtad to conflict with the 
Runyon «/, bone deation [see Lynn $ 
Food Stores, inc. ¥ Unned States DepL 
of Labor. 879 pJd 1350. 1354-W (11th 



Or. 19U) Iwhm *i#«vM wolveia ora 
bald to ba OB ixclutiva ahmioUva lo 
UUiaUoQ or oourt-atiparvtoa^l aaltl«Mal 
for alt PLSA diima)) Iba Coiaaiatloo'a 
oxtmpUon aMtboriljr ondar aoeUoo i of 
tha ADCA to babii «l»Md to pannH 
untuparvtoad waivara in IhoM 
MMlctlom. 

The CooimJatloo boa MfHfaiod tiMl 
Iba laaadiol pumoMt of tba Ad will bo 
bati MTvad h^ allowing Iha uaa af 
wtiver agroaowoto lo laeolvo date 
wbenavar omployaaa and aotployaft 
paroalva thorn lo aonra dMir aoloal 
Intaratta. provided thai any woiven of 
ADEA ri|hto in aocb ■greMiati afa 
loowing ond voluntaty." Ilthor a daar 
iindtrtlandlni of tha oatao of Ibe righto 
baL I waived or the pratanca of ao 
atterted data eattalV a« toltlol atoount 
of whether a waiver to luMwii^ ittotba 
Commiition a poeition thai a raleate 
may ba valid at to claim of which a 
•ignint party haa actual kaowladge and 
thoee that codd heva bnn diacovertd 
upoo retaonabto inquiry. Sae Oglmby r. 
^ CocoXMe Aooftiv Co. 810 P. Supp. 
1S3IL ISUCNJXIiTioai). 

The Comnlaatoo will apply the tenia 
atandardt that are appUcabla under 
curreni Titto VU cata law to AOBA 
waivtrt Under Titla VII, waivara aia 
deemed to ba *1u)owtng end voluntaty" 
if they dearly provlda actual notice of 
the nature of the r^hta that art walvtd 
and are fully negotiated wtlhoul fraud or 
dureu Sea Acfara r. Central Eioctne 
Ca . 781 F.2d 4S2 (Sth Or. 1986). Ptlon r. 
Vmvtnity afMinnttota, 710 488 
(8th Or 1983): Lygtit y Ford Motor Co^ 
843 F2d 435 (eth Or. 1081): EBOC r. 
TiM^~^ C nwight. Inc., 859 fM (Sth 
Cir 196l^ Cox w. Athtd Chemical Coip^ 
536 F 2d 1094 (Sth Cir 1076).O*/1 
denttd. 434 U S lOSl (1978^ Watkine r. 
Scott Papor Co, S30 11S0 (Sth Or. 
1975) Relevant fectort that courts hava 
previoutly regarded at indicative and 
that the Cominittion ia likely lo find 
aupportlve in dcnMnetratlngthal o 
waiver waa entered Into tn a "knowing 
and voluntary" manner are aet forth ia 
the nnal nda SImilariy. the Title VO 
cate law prohibition againal racognlntig 
a wtiver of fulire or proipectlva daima 
(e g . a waiver agreement dated January 
1 of a given year it not applicable lo 
ctaimt tnttng afiar that data) ivUl have 
full application to ADEA wdvera. 
Aiexonder v. Cordner^nwCOn 415 
U £>. at 51. VnittdStatei v. Atlegbeny 
Ludlum Induiiriet, Inc^ b17 F.2d 828, 858 
(Sth Cir 1975). cprt denied. 42S U S. 044 
(1978) in addition, the Commlttion wiU 
re<]u{re thai consideration In exchange 
for a valid waiver under the ADEA not 
Induda eoiptoyment benefita lo which 
the employee it al/eady anUUad either 



by la w ar oontraoL Sm to/m r. ARC* 
CofF. V3 P. 8apM4H 1880 (SJX Ohio 
198S). aJT^ 787 r Jd 1098 (Sth Cir. 1980L 
oan dmMllOr 1 Ct 178 (198I). 

rwthar. wbae ftaOoiMitoatoii Caket 
the poeition ttiat a wolvar. If valid, may 
ba a defenaa to any dala for lodlvfdoal 
itbaf for fta omployoe via dgncd H. 
tucb a waivar oannot ba oaed to fottify 
inlerferlng with ao oi^yee'a protected 
light to tUa a cbaifa or participate in a 
OiamiN i oo tevaeMgitioa. Jyw/ 
Bmploytnent Opfioitmitif Ckmrnrnwi r. 
Gmaio^. No B^imm, aUp op. at «4S 
(Stb GIr. July 14 UB7|. Toe right lo file a 
uoiie and parttdpeto in a Commtoaion 
iavaatigatioa to abaolotdy protoded 
bacauic II ia oateattd to Ibe 
Commlttlon'a aorcroaoieol of the 
ADEA. Id The plain language of ae«tion 
4(d) of the AOEA makae II antowM for 
in employer lo toka action ageintt an 
employee bccauta be bet. jniar oho. 
tUad a charge. Sea Mat 5144 The 
enfofceraent polldae uoderlytng the 
AOEA atrengly aupport thit poaitioa 
Squad Emphyomat Oppottuntty 
Comaduioo r Coemair, No 88-1808 
(Sth Or. July iil i«87|: aea Ptttway v. 
Amertcoa Coet iron Pipe Co^ 411 FJd 
008 (Sth Cir 1088). 

The Conunitsloo bar^y provldet 
notice thet it It adopting a legUlative 
nda and exemptioo alfowtng non-EBOC 
auperviied waivara and rdeaaee of 
private righia aa ao exemption to the 
proviaiona of eection 7 of the ADEA for 
any waiver of righU or rvleata from 
liability by an employee or }ob a'«plicant 
under the Act thet to knowing. 
Tolunlaiy, and in confonnlly with the 
other rc<)uirtmento of thla rule 

Impact Aoalyeto-Chaamcalioa- 
Executive Order 12281 

Hie rule in thia document la not 
claasined aa a ''major ruU" under 
Executive Order 12291 on Federal 
Regulationi, becauae it la not likely to 
retult In. (1) An annuel effacl on the 
economy of Si 00 million or more, (2) a 
ma^ incrttac in cotia or pricet for 
contumera, individual Induitnea. 
Federal Suie, or local government 
afenciei, or geographic rtgiont. or (3) 
aigniflcanl advene effecta on 
competiino, employment, invettment. 
productivity. Innovation, or the ability of 
United Statet-btied aoterpntet to 
compete with foreign based enterpriies 
in domeitic ur export markett 
Accordingly, no regulatory impact 
analytitii required 

Similarly, (he Chairman of the EEOC 
cerUHei under 5 US.C eos(b). enacted 
by the Regulatory Flexibility Act (Pub L 
9&-354) that thitameodmrntwili not 
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ramh Ld • ifsniflcanl inptci on g 
•ub«UnU«I Bunbor of MwO tnpioytiu 

UH lubiwii » CFR PM UI7 
Equal laplcyinoat opportwUtjr. 

Raportlag ud rNordkMpini 

roQa ln w m te. 
Aocordiii^, th« CoaniMloo aoModt 

29 CFR M ltt7 M faUowK 

PART lUT-HAMCNOCD) 

1. Ibt iuUMfltv dtttfoo for Put 1«Z7 
li nvlNd to rtM M folkwo: 

AoAmMt In> r. tl tiat m. » U A.C ttl; 
aaciL R Sut Ml; » U AC m aac It. IS 
Slat lOHL aa aModaA MUAC til. aac t 
Raoft Haa Na. 1 af IVIL 41 Fit i«v. 

1 Parar*pb (c) !• tddad to | itVM 
•■foUowK 



(cND hinuant to tha inlbority 
oontiload te mcHoo • of tho Act and la 
•ccordanoo with tho praoodurt provtdod 
tlMitin and iB I l«l7-1l(b) of Ihia port, n 
hot batQ foood Boooaavy >Bd prapor tai 
tba pubic Intaraat to Mnilt wthraro or 
rclaam of claina nndar tha Act without 



tha Comrelaatoo'a mmrvMott < 
•PproviL providod thai nch « 
roioim art knowing and vohntaiy. do 
not provtdo (or tho Tolaiao of 
proapactlvo ri|btt or dalas. and an not 
tnaxchanfahreooaidaratioa that 
tndudtt anploynoBt bantftta lo whkh 
tha amployoa ia airtady onbtlad. 

(2) Wh«i Miaaaint tho validity of a 
waivar tfroantnt, tha CmunJtiion wlU 
look to, and ta Ukaly to Bnd mpportiva. 
tha following ralavaot (actort that oourto 
hava prtvlooaly Idtnttfiad m indlcotlvt 
of a nwwlng and volantaiy waivar 

(1) Tha nnanont wia in wilting in 
nndaratanoabla languaga. and elaarty 
waivfd tha amplojroo'a K^ta ordalma 
undar tha ADBAt 

(ii) A rooaooablo poifod of tlna woa 
providad for ao^loyot dallborotioo; 

(Ui) TW Offlployoo waa OBOour«|ad lo 
conauH with ao attonay. 
lliaaa tra not iBlandad aa axdualva aof 
must tvoiy factor nocaaaarilly bo praaani 
In ordaf for a waivar lo ba valid, axotpt 
thai a walvai Buat ahraya bo la writing. 
Moraovar. fvao wbara thaaa tfiraa 
factort ara praMAl. If a waivar ia 
chatltngad. tha Comaltaioa wlU look lo 
tha aubataaca and draiiutancaa lo 
datannina whathar thara waa fraud or 
durtta, 

J3) No auch watvara or ralaaia^ ahall 
affact tha Cooimlaaton'a ri^ta cad 
raaponaUbilitiM lo anforea tha Act. Nor 
abaU luch a waivar ba aaad to Juat^*^ 
tnlarf»rini with an amployao'a piotactad 
riffai lo Ala a chaigo or partidfMta in a 
ConuiMion Invaatigatloa. 



SifiMdlhtoadiDayarAi^ a* 
Waahli^loa, DC 
FwlhaC 



Qwiwum, E^tmphjwmt Oppartmity 



(Fit Doc V>tM47 PUad a-IMV: asU aaii 



PART 2t9-OMA FRLCOOM OF 
INFORMATION ACT (FOlA) PROGRAM 

In 1 2QSJ paragrapha (b) (l) through 
(Q) ara iwiaod and (b) (7) and (•) in 
added lo raad aa followa 

IttU 



KPARTMCNT OP OCFCNSC 
Dofanaa llappinf Aoancy 
S2CPRPMiaN 



MOOtT] 

DMA Prtadom or Information Aol 
<roiA)P 



AMNCr Dafanaa Mapping Agaocy. DoD. 
ACnoMC Pinal rvla amandmant 

•ummaiit: lUa amtndmaot lo 92 CFR 
Part M providaa a chai^a of tltla to 32 
CFR Part 2S5. It alao ptovidaa tha public 
with tha oaaaa and addnaaoa of all 
DMA Coopooanta, including two now 
Conpooaata raoantly aatabUahad. 

imCTIVt OATC Auguat 27< IflT. 

Aoomn: DalSmaa Mapping Agancy. 
Buildii« M. UJ^ Naval Obaarvatory. 
Wfaahii^ioa DC 10306-aoaa 

POM FIWTNtR MF0MIAT10N (UOHTACf) 

Mr. Dal Malkia. (202) U3-1191 
mmiMmtnun wmommKnott in 40 Fit 
•936 araaaring on Tiuaday. Fabnary ii, 
iri. tha Dafanaa Mappii^ Agancy 
(DMA) p^ibUahad Part 2>t of thia titlo 
aatabliahlng tha poUcy of tha Dafanaa 
Mapping Agffocy ragarding tha 
avaliabUlty lo tha public of DMA 
infonnatMO and Implanantad I C 
182. TUa nila autaa tha policy of tha 
DMA with ragani lo saUng DMA 
racorda availabia lo Bambara of tha 

Sbhc and Implawanta Dapartaant of 
lanaa Dtractlva MOOT and 
DapartnanI ^ DafanM Ragulatioo 
M0a7-lt DoD P^aadom of Infonaatlon 
Act Piograa. (22 CFR Part M) 

UM of 8(ib|acla ta n CF« Part 2N 

Flaadon of Infonnatioii. 

Accordingly. 32 CFR Part 2N ia 
amaadad aa foUowa: 

1. Tba authority dtatlon (or Part 295 
contlnuaa lo raad aa fdllowat 

Awlhacitr iactlOM mi lo mil latiiad 
widw I U J.C m. Ul aa avandad by Act of 
Nov. It t«« (Fab. L ai Stat 1-1). 

t TIm haadlng fo* 32 CFR Part 296 la 
ravfaad to raad aa foUowa: 



\>)^ • • 

(1.' Dlractor. Dafanaa Mappii^ 
Agcnc). B!dg. Sa^ VS. Naval 
Oba?r 'atory. Waahlngton. DC 20305- 

30oa 

U) Dlractw DMA Aaroapaca Ca^itar. 
3200 So'jth Sec^th: Straal St Uuia, 
Miaaouri 6Jt13-9383. 

(3) Director. DMA HydrusraQhic/ 
Topo^phin C«niar, 3500 Brocva Lana. 
WaaUngtoo. DC 2031S-a)3a 

(4) Dlractor. DMA Combat Support 
Cantor. 3101 MacArthur Blvd^ 
Waahlngton. DC 2031 S^ma 

' (S) Dlracto. DMA Intar Amarican 
Xoodatic Sorvay, Hdg. 144. Fori Sam 
nooaioa Taxaa 73234-3000 

(0) Dtroctor. DMA Syaiama Cantor. 
3301 Cracnaboro Driva. Suita 30di 
McUan. Virginia 22102-3302. 

(7) Director. DMA Offica of 
Tclacommunlcatlana Sarvicaa. 1340 
Michaal Faraday Coort Raatcv Virginia 
22060-5304. 

(3) Oiractor. Dafanaa Mapping School 
Fort Belvoir. Virginia 22080-3323. 



UadaM.L 

AAaraoM OSD Mrra/ /Ugttttr Uaiton. 

Auguat XI laar 

(FR Doc r-lMM niad 3-afr-V. 34S an] 



DopartmanI Of ttia Navy 
MCFR7SI 

NonnavM Madteal vid Dantal Cora 

AOtMCV: Naval Madlcal Command. 
Navy. DOD. 

Acnoit Final fula 

OUHMARv: Tlia Naval Madical Command 
haa promulgated thia ragulatioo lo 
daacnba and p»ibUah tha poUdM and 
proctduraa for obtaining tnpatiant and 
outpatiaat natamity. mtdlcati and 
dantal eara from nonnaval aourcaa 
woridwida for aedva duty Navy and 
Marina Coipa mambora and raaarviata. 
outpatiant cara in tha Unilad Stataa for 
acUva duty nava) uiainb«ra of North 
Atlantic Traatv Organiiation (NATO) 
na tiona otbar than Canada, and 
Inpatiant and outpatiant can for 
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Senator Metzenbaum. Our next panel consists of Carin Clauss 

^^Th^vTr ^'^"'■a^"*^"'*'^^ °f Wisconsin Law School M^lon! 
Wl^ Judith Brown, American Association of Retired Persons, Wash- 
ington, DC, and Dennis Vaughn, on behalf of the U.S. Chambefof 
Commerce and the California Employment Council of WashTng^jn, 

n«ifS* ^-^h^ ^ requested from the De- 

Efpn^r M ^^^'^^ information regarding how the Depart- 

^! H "^"^ °f ^""'^^^ °f "ghts undir the Fair Labor 

Standards Act At this point, I am introducing in the record a cooi 
of my etter of May 10, 1988 to Assistant Secreta?^ Fred Alvarez 
and Solicitor George Salem, and also the response from Mr aIvI 
rez and Mr. Salem dated May 20, 1988. The Alvarez/Salem letter 
makes clear that the Department of Labor does not recoS unsu- 
pervised waivers as valid under the FLSA. "^ecognize unsu 
[The documents referred to above follow:] 
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United States Senate 



lAMAJU K MUUUU. MMtlMW 

TWMAl IMUMt ITwr OUUrrOK AK9 CMCf COUHtIL 
MATOIM G MTAM. UMONTT ITAIf OtMCTM 



COMMITTEE ON lABOR AND 
HUMAN RESOURCES 

WASHINGTON. DC 206lO-«300 



May 10, 1988 



Fred W. Alvarez, 

Assistant Secretary for 

Employment Standards Administration 
George R. Salem, 

Solicitor of Labor 
U. S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

Dear Mr Alvarez and Mr. Salem: 

Congress recently has expressed interest in the issue of 
private waivers of rights under the Ago Discrimination in 
Employment Act (ADEA) . As you know, the ADEA in its enforcement 
provisions incorporates the remedies and procedures set forth in 
section 16 of the Fair Labor Standards Act (FLSA). In that 
regard, the Senate Subcommittee on Labor is interested in 
learning as much as possible about the manner in which the 
Department of Labor has addressed the issue of waivers under the 
FLSA since the effective date of the Act. 

In particular, I would appreciate your providing answers, 
and supporting explanations, to the following questions, all with 
regard to the FLSA: 

1. Under what circumstances does the Secretary supervise 
waivers pursuant to section 16(c) of the FLSA? Does the 
Secretary ever take steps to supervise waivers in the absence of 
a pending dispute or claim? 

2. What steps and procedures does the Secretary follow in 
supervising waivers under section 16(c)? (Please include 

^ relevant forms or other documents.) 

3. In Lvnn^s Food Stores. Inc. v. United States , 679 F. 2d 
1350 (llth Cir. 1982), a federal court of appeals held that FLSA 
claims may be compromised in only two ways: through Department 
of Labor supervision under section 16(c), or through a stipulated 
judgment approved by a district court in private actions brought 
pursuant to section 16(b). Does the Department of Labor accept 
Lvnn ' s r^ods as an accurate and complete c^atement of the law 
with respect to the negotiation or compromiba of claims under the 
FLSA? 
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Fred W. Alvarez and George R. Salem 
May 10, 1988 
Page Two 

4. Assume that r.n employee who signed a general rfllBftHe nr 
rece!vii::°H the^SecretaryJ in co^necUon^^i" 
receiving back wages or other damages then files an fLSA 

oil!?™ ^^P}°y^^ asserts that the general waiver bars 

to'?he''ei?idI^?^?°?L'^^^^^^ Department take with respect 

5. Under what circumstances would the Secretary find that 
eituluo's? '^•'^ Secre"^^Je"in sSch 

In addition, I would appreciate your providing any other 
information that you believe would be helpful. 

a re8ponse°brMay'T?,"?9?8"'''' ' ^ -^^"^^ting 

Thank you so much for your consideration and cooperation. 

Very sincerely yours. 



HMMik j 
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2 d MAY 
Dear Hr. Chairman: 

Thank you for your letter of Hay 10, addressed to the 
undersigned, concerning employee waiver of rights under ulie Age 
Discrimination in Employment Act (ADEA) and the Fair Labor 
Standards Act (FLSA) . 

Your questions and our response to each are set forth below in 
the order presented in your letter: 

1. Under what circumstances does the Secretary supervise 
waivers pursuant to section 16(c) of the FLSA? Does the 
Secretary ever take steps to supervise waivers in the 
absence of a pending diepute or claim? 

Section 16(b) of the FLSA provides that individuals may 
file private suits in Federal or State courts to recover 
any back wages due and an equal amount as liquidated 
damages, plii*^ attorney's fees and court costs. However, 
the Act also provides that such individuals waive their 
rig'jts to bring private actions by accepting back wage 
pa;.ments under the supervision of the Department, and 
that these rights are terminated when the Department 
files a lawsuit under section 16(c) on behalf of the 
individuals or files a complaint seeking restraint of 
withholding of back wages due employees. 

In compliance actions closed administratively, indi- 
viduals who accept back wages under the Department's 
supervision are asked to sign a receipt form, WH-58 
(copy enclosed), which includes a waiver of the private 
right of action. As a matter of policy, the Department 
does not approve any substitute receipt forms which 
employers may prefer to use. 

Except for the circumstances described above, we are 
aware of no other situation in which the Department has 
supervised any such waivers under the FLSA. 

2, What steps and pr oci ires does the Secretary follow in 
supervising waivers ^ '^-r section 16(c)? (Please 
include relevant forms or other documents,) 
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we underi^tana your question to relate to the Secretar\'s 
authority under section 16(c) to supervise the waiver of 
an employee's rights under section 16(b), 

In most cases closed administratively, the employer 
prepares the WH-58 discussed above and presents it 
directly to the employee with a check for the net amount 
of the back wage payment. Both the employer and the 
employee retain copies of the signed form and a third 
coHT is forwarded to the Wage and Hour Division (the 
Division) for inclusion in the investigation file. 

Where there is doubt about whether the employer will 
make a bona fide offer of the back wages to the 
employees or whether a full end prompt payment will be 
made, the emplcj-er xt> askea to submit the employees' 
checks to the Division. The Division's Area Office then 
prepares the receipts and distributes the back wages to 
the employees. 

In Lynn's fgpd Stpr^^ing. v, uniifiiLitftl££, 67 9 f, 2d 
1350 (11th Cir, 1982), a federal court of appeals held 
that FLSA claims may be comprwnised in only two ways: 
through Department of Labor supervision under section 
16(c), or through a stipulated judgment approved by a 
district court in private actions brought pursuant to 
section 16(b). Does the Department of Labor accept 
Lynn's fpg^ as an accurate and complete statement of the 
law with respect to the negotiation or compromise of 
claims under the fLSA? 

The court in Lynn's Fo od Sto res ^ T n?- adopted the 
Department's view of the law with respect to waivers 
under the FLSA, as set forth in its brief filed with the 
Court (copy enclosed). 

Assume that an employee who signed a general release or 
waiver (not supervised by the Secretary) in connection 
with receiving back wages or other damages then files an 
FLSA complaint. If the employer asserts that the 
general waiver b4rs this claim, what position would the 
Department take with respect to the validity of the 
waiver? 

As indicated above in response to question 1,, the 
Department does not recognize waivers other than the 
WH-58 or, in the case of a private action under PLSA 
section 16(b), waivers which may be prepared under the 
supervision of a court. 
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5. UndcT v.] at 1. 1 r ^ unt.taM fcs vi uld the Tecretaiy find th'it 
vaivers are irvalic? What Gtei.»s woulf! the Secretary 
take jr sLch situaticns'' 

As diicussed atovc, the Depa rtirent does not recognize 
r>Lch waiverr-. Where en.loyeis assert that their 
eipployees have waived their rights, the Departrrent' & 
l)olicy IS to advise them of thit position and continue 
with normal investic;ation procedures, including the 
request for any back v^age payments due. 

We hope that the foregoing irformaticn satisfactorily responds to 
your irquiry. If we can be of further assi&tarjce, please do not 
hesitate to contact us. 

Sircerel^ ♦ 



""he Honorable Howard M. Metzenbaum 
Chairipan, Subcommittee on Labor 
Committee on Labor and Human Resources 
United States Senate 
Washington, Pi C. 20510 

End osur es 



^PED W. ALVAREZ 
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U b GOVERNMENT PRINTING OFFICE i<tti-lil'907 



Receipt For P^ymeni of Back Wages 

Ai comput«J or appro vtd by tht WtB« and 1 40ur Oivition 



U.S. Dtpartment of Labor 

Employm«f>t Sttndardi Adminmrttioi 
Wag* and Hour Oiviiion 



(Type at Print nam* af •mployM) 



, hereby icknowledg* racctpt of piyment in full 



<Nt^a and loullon or MUbliihm«iU 
for tht p«iiod bcfiinnlng wi\h the worlcweek endmf 



th« Actti) indic«t«i In the irarhed box[t%) 

I I ^FiirUbof Standards Act [ [ 



■ through the workweek 

of unpaid wages du« int Cas shown In th# column to the r.ghtJ under 



The Oavis-Bjcon and 
Related Acts 



Cms amount (- 



hiblic Contracts Act 



[ [ T1i« Walsh-Healey 

□ 



TTi« Service Contract Act 



j j The Contract Work Hours 

□ 



and Safety Standards Act 

Title III 'Consumer 
Credit Protection Act 



Legal deductions U 



Net anwunt received t- 



"»» «i»wwii» ic\.civm • - 

NOTICE TO EMf LOVE E -Your .sceptanct of btck w*gci dut undtf tht fti, Lttw StsndtrOt Act m,*,, H,« vou h>v* o,w,„ „ ^ 
you may h*vt lo bnng .u.t for luch b«k wagw undar S«:t.on l6(bl of that Act S«l«>n 161bl rovidl, llw I2,oTi° ^, ' 
h../h.r own bahalf for unpa.d m.n.mum and/or ovarl.m. compan«..on «,d ^ .q^ «olnt rrul^rdril^. ' f " ' 

«d court cot,. Ganarally a 2 ya.r ...tu.a of ..m,t.t.on. »pl«. ,o tf». r.c«.rv of b« "waJT Do n" '^^^^ * 
ly ractivad paymtnt of tht back w»B«« dut *^ '•^♦"P' Vou h«vt actual 



Signature of employee- 



Date. 



Address. 



(Numt>af. sutat. (Apt Cttf. %uxm. UP Coda> 
^ EMPLOYER'S CERTIFICATION 

le Wage and Hour Division. Employment standards Administration, U. S. Department of Labor 



I hereby certify that I have on this {date)_ 
in full cowering unpaid wages ds stated above. 

Signed- 



~I>a!d tha above-named employe* 



(Dnpioyar or aulhofizad rapraianlahval ~ 
PLfiAiTlES ARE PRESCRIBED FOR FALSE STATEMENTS AND FALSE RECEIPTS 



] . 



i'GE AND HOUR COPY 



' Jan t982) 
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No. 81-7747 



IN THE UNITED STAT=:S CO'JRT OF kP?ZMS 
FOR THE £LI.:\TH TIRCVIT 



LYNN'S POOD Snv^ES, INC., d/b/t 
YE OLOE GROCERY SHOPPS, 

Plalntlff-Appellant 



UNITED STATES OF AMERICA, Acting 
by and through U.S. Department of 

Labor , et al. , 



Defendant*\ppeUee ^ 



, it€» the Unit«d States. District CtttiEt 
"^im til* Southern District^of Georgia. 
r^.. -u^g^ta Division 



No Preference 



^^^^IBP.,fOR THE SECRETARY OF LABOR 



T. TIMO^HriOrAN, JR., 

a&llc^itbr of Labor, 
BEATB iUXh? 

Associate Solicitor, 
MARY-HELEN HADTNER, 
PAULA WRIGHT^XOLEMAN, 

Attorneys, 

U.S. Department of Labor, 
Washington, D.C. 20210, 
(202) 523-7620. 
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STATEMENT REGARDING PREFERENCE 
This case is not entitled to preference in 
processing and disposition. 

STATEMENT REGARDING ORAL ARGUMENT 
The Secretary believes that oral argument 
is not necessary in this case because the basic question 
presented on appeal has been settled in numerous court 
decisions cited in this brief. 
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IN THE UNITED ilTATES COURT OP APPEALS 
PGR THE ELEVENTH CIRCUIT 



NO, 8X-7747 



LYNN'S POOD STORES, INC., d/b/a 
YE OLDE GROCERY SHOPPE, 

Plaintiff-Appellant 

V. 

b?^Jn?.^h^^^^l°^ AMERICA, Acting 
by and through U.S. Dcrc-tment of 
Labor, et al., 

Defendant-Api ellee 



^^^""Jir^^SS the united States District Court 
for the soutaern District of Georgia 
Augusta Division 



No Preference 



BRIEF FOR THE SECRETARY OF LABOR 



STATEMENT OF THE ISSUE 
Whether the district court correctly dismissed, 
as failing to state a claim upon which relief could 
be granted, the employer's complaint seeking judicial 
approval of its private agreements with its employees 
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waiving the employees* rights to the full amount of 
back wages the Department of Labor's conpliance officer 
asserted they were owed for Fair Labor Standards Act 
violations, and seeking a release froa liability to 
the employees and the Department of Labor for those 
violations. 

STATEMENT OF THE CASE 
{i) Procedural history 

Lynn's Food Stores, Inc., d/b/a Ye olde Grocery 
Shoppe (hereinafter "Lynn's" or "the employer") brought 
this action, purportedly under the Fair Labor Standards 
Act, 29 U.S.C. 201 et sea. ("FLSA"), against the United 
States Department of Labor seeking judicial approval 
of agree-ments negotiated between Lynn's and its employees 
releasing the employer from liability for wage violations 
of the FLSA, and waiving the employees' rights to recover 
the full amount of wages the Department of Labor's compliance 
officer had asserted the employer owed for the FLSA 
violations. The Department moved to dismiss Lynn's 
complaint for lack of subject matter jurisdiction and 
for failure to state & claim upon which relief could be 

IT Citations to the record are to the two volumes of 
the paginated record filed in this Court. Volume 1 
("I R.") contains the pleadings, while Volume 2 ("II R.") 
is the complete private transcript of a meeting between 
the employer and its employees, filed by the employer 
in the court below* 
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granted, or in the alternative, for summary judgment 
(I R. 61). 

The court dismissed the complaint for failure 
to state a claim upon which relief could be granted 
(I R. 87). The court specifically declined to rule 
on whether it had jurisdiction since the complaint was 
dismissed on an alternative basis (i r. 87). The employer 
then filed its motion foi reconsideration (i R. 89-90) 
which was denied (l R. 98), and thereafter took this 
appeal (I R. 99) . 

(ii) Statement of facts 

In 1980, the Department of Labor concluded, 
after an official investigation, that Lynn's had violated 
certain provisions of the Pair Labor Standards Act (I R. 
1-2, 80-81).^ As a result, the Department informed the 
employer of the specific amounts of back wages owing to 
approximately 35 employees. Rather than agree to make 
restitution to those employee.3 affected in accordance 
with the Department's determination of the amount of 
back wages owed (I R. 81, 86), the employer instead 
approached its employees to obtain "settlements" of 

y The employer -s own description of the PLSA violations 
disclosed a mix of minimum wage, overtime, and record- 
keeping violations resulting from the employer's failure 
to keep proper records of the wages and hours of its 
employees; failure to pay its employees for all hours 
worked; and failure to compensate properly for all over- 
time hours worked (E.g., I R. 4-5; n R. 3-7). 
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any PLSA claims (I R, 2, 81; see generally, II R. 1-30, 
a private transcript of the meeting the employer's attor- 
ney held with certain employees). Approximately fourteen 
employees thereafter entered into private agree-ments 
with the employer^ (I R, 2-55) • In the agreements, 
each employee involved agreed to accept substantially 
less than the full back wages the Department claimed 
were due and purported to waive the Department's claim 
on their behalf ( Ibid . > I R, 81) Each agreement 
identifies the amount which the Department of Labor 
asserted that employee was owed (I R. 6)« It states 
that the employee agrees to accept a pro rata share 
of a total sum of $1,000 (I R. 6, 81) ,-5/ Further, each 



27 Although the complaint alleges that fourteen named 
individuals entered into agreements, the record does 
not contain an agreement for Tokhyon Pak, one of the 
employees listed in the complaint as having executed 
an agreement (I R« 2). 

4/ The terms of the agreements are identical except 
for the amount of the back wages which each individual 
waives (I R. t>, 10, 14, 18, 22, 26, 30, 34, 38, 42, 
46, 50, 54). therefore, the Secretary will limit its 
record citations to the agreement executed by Gary Burks, 
found in the record at I R. 4-7, 

5/ A review of the agreements shows that the employees 
involved agreed to waive back wages totaxling more than 
$10,000 for a pro rata share of $1,000 (1 R, 4-55). 
Thus, under the agreement each employee would receive 
approximately one-tenth of the wages which the Department 
claimed due. For example, Gary Burks was owed $1,022«05 
in back wages (I R. 6), but would receive $98.19, based 
on the 13 agreements in the record. A fourteenth agree- 
ment would further reduce each iriividual's share of 
the $1,000. 
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employee "waives on behalf ot himself (herself) and 
on behalf of the U.S. Department of Labor . . , any 
claim for compensation [as set forth in the compliance 
officer's computations], and "relieves the U.S. Department 
of Labor ... of the necessity or right of filing any 
claim against Lynn's Food Stores, inc. ..." (I R. 7).^ 

A further condition was that the agreements 
were without effect unless approved by a court of compe- 
tent jurisdiction (I R. 6-7; II R. 20-21). Therefore, 
no employee has yet received any payment. 

Lynn's then brought this action in federal 
district court alleging ji^risdiction under the provisions 
of 29 U.S.C. S201 et seg. , and seeking court approval 
of these agreements.^ 



17 The employee agrees to "release and forever discharge 
Lynn's Food stores. Inc. . . . from any and all liability, 
claims or demands of any kind or nature, arising by 
virtue of or on account of his (her) employment with 
said Lynn's Pood stores. Inc., to the date hereof, which 
claim, action, or demand shall have arisen by virtue 
of any violation of the Pair Labor standards Act, or 
any rule, regulation, or interpretation thereunder." 
(I R. 7). 

7/ The Secretary of Labor currently has pending before 
a different district judge an action to recover the 
full back wages owing plus liquidated damages, and to 
enjoin the employer from violating the PLSA in the future. 
Civil Action No. CV181-169 (S.D. Ga., filed July 28, 
1981) • 
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District court's decision 

The district court dismissed the employer's 
complaint, ruling that it failed to allege a claim upon 
which relief could be granted (I R, 80-88} • The court 
stated that the only way in which it could review a 
proposed settlement of FLSA claiips would be if it were 
presented to it within the framework of a suit brought 
by employees against their employer under Section 16(b) 
of the FLSA to recover for FLSA violations. Such a 
suit would provide the "adversarial setting" necessary 
to scrutinize the proposed settlement fc^' fairness before 
passing a stipulated judgment on it (I R. 86). As the 
court pointed out, this was not such a case, and "[ilndeed, 
the employees are not parties to this action and the 
only evidence of their position consists of pleadings 
furnished by their employer" (I R. 84, 86), The court 
concluded it had no authority to grant the relief 
requested and therefore dismissed the complaint for 
failure to state a claim without reaching the question 
of its jurisdiction (I R. 86-87). 
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SUMMARY OP THE ARGUMENT 



The FLSA does not provide a cause of action 



by which an employer can obtain court approval of agree- 
ments entered Into between It and Its employees, waiving 
claims under the FLSA of the Individual employees and 
of the Department of Labor, and releasing the employer 
from liability under the Act. Therefore the complaint 
seeking to have the court review and approve such agree- 
ments fails to state a claim upon which the court can 
grant relief. 



FLSA are those which confer upon either employv^es or 
the Secretary of Labor the right to seek relief against 
offending employers (29 u.S.C. SSl6(b), 16(c), 17). 
The employer's effort here to obtain court approval 
of thes3 agreements is an attempt to circumvent the 
long-recognized principle that employees cannot, by 
private agreement with the employer, waive the protec- 
tions afforded by the Act, because such an agreement 
would flatly contradict the Act's statutory purpose 
of protecting workers from the detrimental effects of 
substandard wages. 

Furthermore, the only way in which an employer 
can obtain judicial sanction of a compromise settlement 



The only causes of action provided by the 
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of back wages is by submitting to the court a proposed 
consent judgment in a $16 (b) action brought by the em- 
ployees against the employer to recover for alleged 
PLSA violations. With all the parties to the PLSA con- 
troversy and to the agreements before it^ the court 
can properly scrutinize such agreements for fairness 
in the necessary adversarial setting. These conditions 
were not met here since the employees filed no S16(b) 
action and are not even parties to this action. 

The only other means by which an employee 
can waive hie or her right to the full statutory wages 
due and liquidated damages is provided in Section 16(c), 
whereby the employee waives the right to bring a private 
action under Section 16 (b) by accepting a settlement 
supervised and approved by the Secretary of Labor. 
Employee waiver under this section is foreclosed here 
since the agreements are not supervised by the Secretary r 
and indeed the Secretary has rejected the employer's 
proposed settlement. In short, Lynn's attempt here 
to obtain court approval of these agreements must fail 
since the Act simply does not provide for the cause 
of action which Lynn asserts. 
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STATEMENT OP JURISDICTION 

This court has jurisdiction to hear this appeal 
undsr 28 U.S.C. S1292 (a)(1). 

The employer alleged that the jurisdiction 
of the district court was based on the Pair Labor 
Standards Act, 29 U.S.C. 201 et se^. Howevc-;, the 
government maintains that the district court had no 
jurisdiction to decide the case. 
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ARGUMENT 

THE EMPLOYER'S COMPLAINT DID NOT STATE A CLAIM 
UPON WHICH THE COURT COULD GRANT RELIEF BECAUSE 
THE FLSA CREATES NO CAUSE OF ACTION IN AN EM- 
PLOYER TO OBTAIN JUDICIAL REVIEW AND APPROVAL 
OF PRIVATE AGREEMENTS WITH EMPLOYEES WAIVING 
THEIR RIGHTS TO THE FULL AMOUNT OF MINIMUM 
AND OVERTIME WAGES. 

The district court correctly dismissed Lynn's 
complaint for failure to state claim upon which relief 
can be granted because Lynn's could prove no set of 
facts which would entitle it to the type of relief it 
seeks. In ^he area of the FLSA's regular minimum wage 
and overtime compensation requirements # the Act gives 
employees and the Secretary of Labor the right to seek 
specified relief for violations of the employer's statu- 
tory obligations.^ 29 U.S.C. 211(a), 216(b), 216(c), 



8/ Affected employees may bring, under Section 16(b), 
an action to recover their unpaid minimum wages or over- 
time compensation and an additional equal amount as 
liquidated damages, together with attorneys' fees and 
costs. They may not sue for injunctive relief. To 
be a party plaintiff to such an employee action, an 
employee must file a written consent in the court in 
which the action is brought. The right to commence 
a S16(b; action and the right to become a party plaintiff 
to such an existing action terminate upon the filing 
by the Secretary of either of the two types of action 
the Secretary may bring. 

The Secretary is authorized to bring two types of 
actions, one under Section 16(c), the other under 
Section 17. Under either section, the Secretary may 
obtain back wages for the affected employees. He may 
obtain, in addition, an equal amount in liquidated 
damages only under Section 16(c), and an injunction 
against future violations only under Section 17. 
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217. These ace the only causes of action arising under 
the FLSA. The Act simply does not give an employer 
any cause of action against the government to obtain 
judicial sanction of private agreements between the 
employer and its employees purportedly waiving the em- 
ployee's right to seek full back wages and liquidated 
dcioages for ^lSA violations in exchange for partial 
payment of the wages the government asserts are due.^ 



tion for these agreements is an attempt to circumvent 
the well-established principle that employees cannot^ 
by agreement with their employer, waive their plSA rights 
to receive the full statutory wages and liquidated damages 
to which they are entitled under the Act. E.g. , Brooklyn 
Savings Bank v. O'Neil , 324 U.S. 697, 707-709 (1945); 



9/ Since the employer is not seeking judicial review 
of any final agency action, it is not asserting a claim 
under the Adninistrative Procedure Act. 5 U.S.C. 701 
et se^. Indeed, there is no reviewable final agency 
action at the conclusion of the Department's review 
of an employer's wage and hour practices, because such 
review has no legal consequences. All that occurs as 
a result of an investigation is that the Department 
advises the employer as to whether or not the Department 
concludes that FLSA violations have occurred and, if 
so, the ways in which they should be remedied in terms 
of both future compliance and restitution ot back wages 
owing affected employees. Before the employer can be 
held liable for any flSA violations, there must be a 
suit in court by either the Secretary or the affected 
employees and a court finding that violations occurred. 



The employer's action to obtain judicial sanc- 
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p. A. SchuXte, Inc . v. Ganqi , 328 U.S. 108, 114-116 



as last year, permitting employees to waive their FLSA 
rights would ** 'nullify the purposes* of the statute 
and thwart the legislative policies it was designed 
to effectuate." Barrentine v. Arkansas-Best Freight 
System , 101 S.Ct. 1437, 1445 (1981) (citations omitted). 
Employee waivers by agreement with their employers would 
interfere with the statutory purposes of protecting 
all covered workers from detrimental living conditions; 
of assisting workers to correct their inferior bargaining 
position; and of preventing a non-complying employer 
whose employees are willing to waive their rights from 
gaining an economic advantage over complying employers 
( ibid .) . E.g. , Id. at 1445; Brooklyn Savings Bank , 
324 U.S. at 706-708, 710; Schulte, 328 U.S. at 115-116; 
Marshall v. A & M Consolidated Independent School District , 
605 P. 2d 186, 190 (5th Cir. 1979); Wirt2 v. Jones , 340 
F.2d 901, 904 (5th Cir. 1965). 

10/ Accord , e.g. , Barrentine v. Arkansas-Best Freight 
S^tem, 101 S.Ct. 1437, 1444-1445 (1981); Brennan v. 
Veterans Cleaning Service , 482 F.2d 1362, 1370 {5th 
Cir. 1973) I Mitcneli v. Turner ^ 286 F.2d 104, 106 (5th 
Cir. 1960); wood v. Meier , 218 F.2d 419, 420; Atlantic 
Co. V. BrougHton , 146 F.2d 480, 482 (5th Cir. 1944), 
cert, denied, 324 U.S. 883 (1945). 



(1946) As the Supreme Court reiterated as recently 
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As the district court recognized (I R, 84, 
86), the only way an employer can obtain judicial sanction 
of a compromise settlement of the amount of the employees' 
back wages is by submitting to a court a proposed constant 
judgment in a S16(b) suit brought by the employees against 
the employwr to recover for alleged PLSA violations. 
Thus, where em^ •>yees bring a private action against 
the employer under Section 16(b) of the Act to recover 
unpaid wages (with or without liquidated damages) for 
alleged PLSA violations, and present the court with 
a proposed settlement, the court can scrutinize the 
proposed settlement for fairness before a stipulated 
judgment based on the voluntary settlement is entered. 
See Schulte, 328 U.S. at 113-114 n.U; Garrard v. 
Southeast ern Shipbuilding Corp .. 163 P. 2d 960, 961 (5th 
Cir. 1947) . 

Having before the court all the parties to 
the PLSA controversy and the agreement — that is, the 
employees as well as the employer — provides the neces- 
sary adver-sarial setting for adequate review of the 
proposed settlement. Here, however, tht court did not 
have before it the employees, for they have not filed 
a S16(b; action, nor are they even parties to this action. 
The only party to this action other than the employer 



134 



is the government r which is not party to the agreements r 
and which could not, in any event, be bound by any judi- 
cial approval of the agreements. Thus, because the 
employees were not parties to the action and the only 
evidence of their position was the "meager pleadings" 
included in the file (I R. 84), the court properly "hesi- 
tate [d] to elevate the status of this compromise settle- 
ment to that of a stipulated judgment" ( ibid *) . 

Section 16(c) provides the only other statutory 
means by which an employee can voluntarily waive bis 
or her right to bring suit for unpaid wages and liquidated 
damages. That section authorizes the Secretary of Labor 
to supervise payment to employees of the unpaid amount 
of statutory wages owing them. An employee who accepts 
such a supervised payment thereby waives the right to 
bring suit under Section 16(b) for not only the unpaid 



11/ It Is absolutely clear that an employee cannot 
effectively waive the government *8 right to sue to remedy 
FLSA violations by purporting to release the employer 
from all liability for PLSA violations, for the government 
sues in the public interest, rather than exclusively 
as the affected employees' representative. Under Section 17, 
the Secretary of Labor ^an obtain not only an injunction 
to assure future compliance (a remedy plainly going 
beyond the interest of the particular individuals employed 
at the time the violations occurred) but also back wages, 
the purpose of which is to correct a continuing public 
offense rather than to collect a priv?*-e debt. E.g. > 
Marshall v. AtM Consolidated Independent School District s 
60S F.2d 186, 189 (5th Cir. 1979), ai.d cases cited therein. 
In bringing a suit under Section 16(c) as well, the 
Secretary Is "an active protagonist for the double purpose 
of protecting private interests and vindicating public 
rights." Wirtz v. C&P Shoe Corp ., 336 P. 2d 21, 30 (5th 
Cir. 1964). 
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wages but also liquidated damages and other costs, pro- 
vided the employer makes the agreed payment in full.i^ 
Aside from such a supervised settlement and waiver, 
employees cannot validly release their wage rights by 
private agreement with their employer. The agreements 



ST As the district court noted in its ooinion (I R. 
86) , this waiver requirement is designed to encourage 
••^luntary settlement of employees' claims by giving 
the employer the opportunity to avoid an assessment 
of liquidated damages and other costs. S. Rep. No. 
640, 8l8t Cong., 1st Sess. (1949), reprinted in (19491 
U.S. Code Cong. & Ad. News 2241, 224^t See Sneed v. 
Sneed's Sh ipbuilding, Inc. , 545 P. 2d 537, 539 (5th Cir. 
1977), for a description of the legislative history 
behind Section 16(c). 

13/ Lynn's mistakenly asserts that 29 U.S.C. 253 author- 
izes private settlement agreements such as the ones 
here. That section, enacted in 1947, by its axpress 
terms \alidated only compromises of causes of action 
existing at the time of enactment. That section states, 
in pertinent part: "Any cause of action under the Pair 
Labor Standards Act . . ., which accrued prior to May 14, 
194 7, or any action ... to enforce such a cause of 
action, may hereafter be compromised in whoJe or in 
part, if there exists a bona fide dispute as to the 
amount payable by the employer to his employee . . . 
29 U.S.C. 253(a). The legislative history of che provi- 
sion clearly corroborates that its applicability was 
limited to compromises and settlements which arose prior 
to enactment. The conference report on the bill states 
with regard to this provision: 

"It will be noted that this section 
of the conference agreement lays down 
no rule as to compromises or waivers 
with respect to causes of action here- 
after accruing. The validity or inva- 
lidity of such compromises or waivers 
is to be determined under law other 
than this action." 

House Conference Rept. No. 326, 80th Cong., 1st Sess. 
12 (1947). Since the facts giving rise to the settlement 
agreements involved herein arose subsequent to May 14, 
1947, it is clear that the statute has no applicability 
in the present case. 
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here were not supervised by the Department of Labor » 
but are entirely private, as wero the agreements in 
Brooklyn Savings Bank and in Schulte . Indeed, it is 
alleged that the Department of Labor rejected the employer's 
proffered settlement here. The agreements the employer 
seeks to have approved are plain and simple employee 
waivers of back wages to which the Department of Labor 
asserts they are entitled, &nd the employer's attempt 
to have them judicially reviewed and sanctioned fails 
to state a claim for which the court could grant relief. 



its argument, for one case involved a S16(c) supervised 
settlement and waiver, and the other involved a settlement 
giving the employees all the back wages they were entitled 
• to a" the time, because of the unique procedural history 
of the case. In the first case, Sneed v. Sneed's Shipbuilding > 
Inc., 545 F.2d 537 (5th Cir. 1977), the employee's waiver of his 
right to sue in exchange for the full amount of back wages due 
occurred under the supervision of the Labor Department's Wage 
and Hour Division, and was therefore the type of voluntary waiver 
provided for in Section 16(c). The Fifth Circuit therefor held 
the employee was barred from later bringing a Sl6(b) siit.i^ 

n? The Secretary disagrees with that portion of Sneed , 545 
F.2d at 539 n.6, which holds that the employee's "taking^ of 
the employer's check, although returning the check uncasht^d 
shortly thereafter, amounts to acceptance of payment in full 
within the meaning of Section 16(c). However that portion of 
Sneed has no bearing on this case. 



Neither case relied on by Lynn's supports 
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In Thomas v. state of Louisiana , 534 P,2d 
613 (5th Cir. 1976), employees of state agencies sued 
their employer under the PLSA and obtained a verdict 
for unpaid overtime compensation, liquidated damages 
0 and attorneys' fees. But before entry of judgment, 

the Supreme Court ruled in another case, that state 
employees did not have the power to file private wage 
suits under the PLSA. At that point, the employees 
had no enforceable rights under the PLSA which could 
be effectively bargained away. The parties nonetheless 
negotiated an out-of-court settlement giving the employees 
two years of overtime compensation, but no liquidated 
damages or attorneys' fees or costs. The employees 
later sought to void the settlement agreement after 
Congress amended the PLSA to overturn the Supreme Court 
decision and to authorize sLch suits. But the Fifth 
Circuit held that the agreement was binding on the 
employees, reasoning that although the agreement was not 
court-approved, there was no problem with disproportionate 
bargaining power when "a settlement gives employees 
everything to which they are entitled under the PLSA at 
the timf» the agreement is reached,"— ^ 534 F,2d at 615. 



15/ At the time, the Secretary could not obtain liquidated 
damages under Section 16(c), 
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Judge ClaclCi in a concurring opinion, emphasized 
the unusual nature of the factual situation stating 
that the decision "cannot be construed to approve nonjudici 
settleraents of wage and hour claims in situations reiroved 
from the unique facts of this case." Ibid* Thus the 
district court correctly perceived that Sneed and Thomas 
are readily distinguishable (I R. 84-86}* Here, the 
agreements were not supervised by the Secretary of Labor 
and on their face did r^ot give the employees "payment in 
full" or everything the Secretary has asserted they are 
entitled to receive.^^ It is apparent that the employer 



16/ As noted in the Statement of Pacts, supra at 5 n.7, 
the Secretary of Labor has brought suit against Lynn's 
seeking relief for the FLSA violations^ and Lynn's has 
raised the agreements as a defense* 

17/ Lynn*s suggestion (Br* 16} that the employees can 
decide what constitutes "payment in full" or now much 
they were entitled to, is frivolous* It is nothing 
but a reiteration of the position, long since rejected, 
that employees can choose whether to accept less than 
the minimum wages established by statute* See supra 
at 11-12* Indeed, even where employees fail to take 
back wages, or affected employees cannot be located, the 
employer is not entitled to retain the money* Instead 
the money is deposited the 0* S* Treasury, subject 
only to the employees* claims, in order to further the 
statutory purpose of "protect [ing] competing enterprises 
from the unfair competition which would result from 
an empl-^yer using as working capital employee compensation 
unlawfully with.leld*" Hodgson v* Wheaton Glass Co *, 
446 P*2d 527, 535 (3rd Cir * 1965)7 "Hodq8on v* l?5~Quesada , 
498 P*2d 516 (9th Cir* 1974}; Burk Builders v* Wirtz , 
355 P.2d 451, 452 (5th Cir* 1977}; 29 U*S*C* 2l7TcT7 
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is simply seeking to elevate improper employee waivers 
to some form of apparent legitimacy by asking the court 
to review and sanction them. However, as the district 
court properly held, the law simply does not provide 
for the kind of cause of action Lynn's has attempted 
to present. 



18/ The district court found it unnecessary to reach 
the government's motion to dismiss for lack of subject 
matter jurisdiction because of its conclusion that the 
relief sought does not exist under the applicable law. 
However, the government believes that the district court 
lacked jurisdiction, and that the jurisdictional defect 
provides an independent ground for affirming the judgment. 
The only jurisdictional base alleged by the plaintiff 
was the PLSA itself, even though it appears that to 
some extent the employer relied on the provisions of 
the Declaratory Judgment Act, 28 U.S.C. S2201 (Br. 12). 
However, it is evident that neither is an adequate basis 
for asserting jurisdiction, as discussed supra ^ the 
PLSA authorizes suits by either employees or the Secretary 
of Labor to remedy minimum wage and overtime pay viola- 
tions. Employers are granted no right to bring the 
type of suit presented here. Furthermore, the Declaratory 
Judgment Act is not an independent ground for jurisdic- 
tion, but only permits the award of declaratory relief 
when other bases for jurisdiction are present. Jones 
V, Alexander , 609 P. 2d 778, 781 (5th Cir. 1980). 
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CONCLUSION 

For the reasons stated, the judgment of the 
district court dismissing the complaint should be affirmed. 
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Senator Mktzenbaum. Ms. Qauss, we look forward to hearing 
from you, and you know our rule is a 5-minute rule. 

STATEMENTS OF CARIN CLAUSS, ASSOCIATE PROFESSOR. UNI- 
VERSITY OF WISCONSIN LAW SCHOOL, MADISON, WI; JUDITH 
BROWN, AMERICAN ASSOCIATION OF RETIRED PERSONS 
WASHINGTON, DC, AND DENNIS VAUGHN, ON BEHALF OF THE 
U.S. CHAMBER OF COMMERCE AND THE CALIFORNIA EMPLOY- 
MENT COUNCIL, WASHINGTON, DC 

* ^ C^uss. Thank you very much, Senator, foi allowing me to 
testify today. 

I spent the first 11 years of the Age Act's existence in chirge of 
Its enforcement at the Department of Labor, and although I came 
here today prepared to be very scholarly in my remarks, I now 
have to concede that I, too, am upset and distressed. 

I have carefully studied the EEOC's rule giving binding effect to 
^^^^S^^,'^^''^^ "nder the ADEA, and it is my opinion that 
the tMJL rule is contrary to law and misconceives the best inter- 
ests or older workers. 

In my prepared remarks. Senator, I spell out what I consider to 
be the five most serious errors that EEOC makes in promulgating 
that rule. But let me today address my remarks primarily in re- 
sponse to what Mr. Komer has said. He dealt at length with what I 
consider to be the EEOC's first mtyor legal error, and that is its 
acquiescence in the Sixth Circuit en banc Runyan decision. This de- 
cision, an ADEA case, which nonetheless purports to interpret sec- 
A?5:.i^*'^" the Fair Labor Standards Act incorporated into the 
Am.A, misconceives the Fair Labor Standards Act. It is contrary 
to the consistent position of the Department of Labor, It totally ijr- 
nores the plam language of the 1947 and 1949 amendments, and it 
IS just, plam wrong. 

Now, unfortunately, when there is no Government agency ap- 
pnsmg the court as to the relevant legislative history and the rele- 
vant case law. It is not surprising that a Sixth Circuit en banc 
court CMi make a bad mistake, and that mistake has now been per- 
petuated by other courts just blindly following Runyan without any 
unique analysis of their own. 

^o,.^"j"^" *^ attempts to understand FLS law by looking at 
pre-l»47 decisions, and bases their understanding of waivers on two 
®*wlL * Pif® o? decisions, the O'Neil case and the Gangi case, 
k- flif l t ^^^^^ overiooks is that although these decisions 
niniea that there might be some narrow room for unsupervised 
waives, and the Court circumscribed that very narrowly, much 
more narrowlv than the EEOC rule-it would have been limited to 
cases where there were disputes only as to facts, and it would have 
been lumtwl to cases where there was an actual case in controver- 
sy that had come to fruition. But nonetheless, when Congress fo- 
cused on the Tuestion of waivers in the 1947 Portal-to-Portal Act 
amendmg the Pair Labor Standards Act and agai' in 1949, in the 
ia4» amendments, they did not follow the suggestion by the Su- 
preme Court m Brooklyn Bank v. O'Neil and Gangi that there 
might be some narrow area for unsupervised waivers, and they spe- 
cihcally prohibited any unsupervised waivers under the Age Act 
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I think, Senator, that it might be very interesting to look at the 
Portal-to-Portal Act because what Congress did there was to day we 
will allow employees to waive claims in cases where there is a bona 
fide dispute so long as they don't settle for less than the minimum 
wage and one and one-half times the regular rate, but they can 
only do this with respect to claims accruing prior to 1947 and a 
date in March. They could also waive liquidated damages for 
claims prior to 1947. But after 1947, they had no right to engage in 
unsupervised waivers, or they could engage in them but they 
wouldn't have any effect; they wouldn't prohibit future lawsuits. 
And in 1949, Congress clarified that by adopting the 16(c) language. 

Now, the Sixth Circuit in Runyan makes no reference to any of 
that legislative history. In the Fair Labor Standards Act cases 
where the Court has been educated as to the appropriate legislative 
tiistory and statutory language, both the Eleventh Circuit in the 
Lynn case, and more recently, the Seventh Circuit in an en banc 
decision in the Walton case, have concluded, as you have to con- 
clude from the legislative history and the statutory language, that 
unsupervised waivers do not preclude employees or the Depart- 
ment from initiating subsequent legal action. 

The other point I want to make is the sissumption by the EEOC 
that despite Lorillard v. Pons, they can simply ignore the statutory 
language in the Fair Labor Standards Act. 

Mr. Komer talked about procedural components following title 
VII in the ADEA. And it is true that Congress, although basically 
rejecting the title VII approach— it did provide for deferral to State 
agencies and for prior notice to the Federal Government — despite 
doing that, on the waiver issue, they adopted the Fair Labor Stand- 
ards Act model. 

I see my light. Let me just conclude the point I want to make 
here. Congress very selectively picked out sections of the Fair 
Labor Standards Act to incorporate, and the only reason for select- 
ing 16(c) was to make use of the supervised waiver provision, be- 
cause in 1967 when the Age Act was passed, the Secretary could at 
that time obtain make-whole relief through 17 and could not at 
that time obtain liquidated damages. So the only portion of 16(c) 
that made any sense was the section on supervised waivers. 

Thank you very much. 

[The prepared statement of Ms. Clauss follows:] 
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PRE PARED STMMOT OP CARIN mi OAUSS, FCmER 
SOLICITC» OF LABOR , BEFORE TOE SENA3E SUBOmnTEE 
ON LABOR, CCffCPmi: ON IABC» AND HCMAN RESOURCES 

May 24, 1988 

Mr, Chairman and MeniDers of the Ocranittee: i am Carin Clauss, 
an Associate Professor of Law at the university of Wisconsin Law School, 
**iere I teach labor and enplcyment discrimination law, and ackninistrative 
law. I very ntKh ^reciate this opportunity to appear before you to 
discuss irfiether C3ongress should continue to suspend the final rule is- 
sued by EEDC on August 27, 1987, v*iich purports to authorize unsupervised 
waivers under the Age Discrimination in Ehployment Act. My interest in 
this matter is more than academic, since I was intimately involved in 
the adnunistration and enforcement of the ADEA, fran 1968 to 1976, as 
an Associate Solicitor at the D^artment of Labor, v*iere I had the pri- 
mary responsibility for the legal enforcement of the ADEA, and from 1977 
to 1981, as the Solicitor of Labor during the Carter Adninistration. In 
this latter capacity, I had the opportunity to wrk with this Oitmittee 
both on the 1978 Amendments to the ADEA and on the transfer of the ad- 
ministration and enforcement of the ADEA to the EEXX. 

I have carefully studied the EEXT's final rule authorizing un- 
supervised waivers, and it is iiy opinion that the rule is contrary to 
law, and, in addition, misconceives the best interests of older workers, 
•flie rule nakes five basic errors: 

(1) The rule mistakenly accepts the Sixth Circuit's erroneous 
interpretation of the Pair labor Standards Act (FLfA) in Runyan v. 
National Ca sh Register corp. , 787 P. 2d 1039 (1986), cert, denied 107 
S.Ct. 178 (1986), and concludes — contrary to the consistent position 
of the Department of labor, and to the plain language of the FLS Anend- 
nents of 1949, in adding Section 16 (c) to the Act — that the FLSA allows 
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unsupervised waivers v^here the issues in di^te are factual and not 
legal. 

(2) Ihe EEXX then ocnpounds this basic error by adopting a 
rule which authorizes unsupervised waivers in cdl ADEA cases, regardless 
of viiether lha issues in dispute are leged or factual, provided only that 
the waiver is voluntary and knowing. EEXXZ's reasons for naking this 
distinction between ADEA and FLSA vases are not entirely clear, but 
apparently are based on i-cs belief ±at FI£A claims, unlike ADEA claims, 
are more amenable to precise determination, and that ADEA claims shcxild 
be treated instead like Title VII claims, vrfiere the courts have held that 
a general release of such cledms does not violate public policy. 

(3) EEXDC's rule disregards the clear holding of the Supreme Court 
^ I^rillard v. Pctis , 434 U.S. 575, by concluding that the ADEA's explicit 
incorporation of Secticxi 16(c) of the FLSA can be given a different oon- 
structioi when called to an ADEA case, because of the different public 
policy interests in the two statutes, and because of the ADEA's substan- 
tive similarity to Title VII. 

(4) EEXX's reliance on its exenption power under SecticMi 9 
of the ADLrt, to justify its approved of unsupervised releases in the 
event that Runyan was incorrectly decided, and in the event that Section 
16 (c) cannot be given a different meaning for ADEA cases only, miscon- 
ceives the scope of its power uncJer that section; manifestly, EBX 
cannot use its legislative ruleraking pcwer to eliminate for older workers 
the specific protections provided by Section 16(c) of the FLSA. 

(5) The EBX erroneously assumes that the waiver issue is the 
same for both ADEA and Title VII claims, and that giving binding effect 
to unsupervised wai\'ers will be more advantageous to older workers and 
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win lead to the expeditious resolution of di^tes. 
I will discuss each of these errors briefly. 
First, the Sixth Circuit's oi banc decision in Runyan , which was 
an NXA case, misstates FLSA law. in holding that some unsi^aervised 
mivers %«uld be recognized and given binding effect, the court relied 
on the Act's "silentce] " as to whether or not enplpyees can release their 
» rights to vacfes and/or liquidated damages, and on the sugg»*stion by the 

ajpreme Court in Brooklyn Savings Bank v. O'Neil , 324 U.S. 697 (1945) and 
St^te, Inc. V. Gangi , 328 U.S. 108 (1946), that while the unsi^jervised 
vaivers in those cases viere invalid, there might be a limited class of 
caseo, involving bona fide di^tes over factual issues, where unsuper- 
vised settlements would be valid and binding. 

ait these cases, and the others relied on by the Sixth Circuit, 
were all decided prior to 1949 . What the Sixth Circuit overlooked is 
that, following these decisions, and in specific reference to them. 
Congress amended the FLSA in 1949 by adding a new subsection (c) to 
Section 16, under v*iich the Wage and Hour Aininistrator would have the 
authority to aipervise the payment of the unpaid miniman wages and the 
unpaid overtime coipensation due an enployee under the Act. This sub- 
section further provided that the agreement of the enployee to accept 
such payment v«uld, upon payment in full, constitute a waiver by the 
enployee of any ri^t of action he or she may have to recover rtonies 
due. See S.Rep. No, 640 , 81st Cong., 1st Sess. (1949), r^rinted in 
^949 U.S. Code Oonqr. t A^n. News 2241, 2247. In explainii^ the reason 
for this amendnent, the R^rt stated that there had been a decline in 
the amount of voluntary restitution paid by enployers prior to 1949, 
and that one of the reasons for this decline was that "an erployer who 
pays back veges v*iich he has withheld in violation of the Act has no 
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assurance that he will not be sued for an equivalent amount plus 
attorney's fees," and that "(o)ne of the principal effects of the comvittee 
proposal wil"* be to cissure enployers \^ pay back wages in full under the 
supervision of the Wage and Hour Division that they need not worry about 
the possibility" of enployee suits. 

In other words, while the FLSA was "silent" on the waiver issue 
at the time of the Suprane Court's decisions in O'Neil and Gangi , it 
was not silent on this issue after 1949. Moreover, the 1949 amenArEnt 
did not reserve sane liitiLted area for unsupervised vraivers (as the 
Court might have allowed) , but specif iccdly provided that the only 
waivers that would preclude further le action would be those negoti- 
ated or supervised by the Department of Labor. Ihe only other exception 
would be cases brought by enployees under Section 16(b) of the Act, 
and settled under the supervision of the court. 

While Runyan has been followed by other courts in ADEA cases, 
usually sinply citing Runyan , with no independent analysis of the FIfiA, 
or EEDC's rule (see, e.g. , Lancaster v. Buerkle Buick Honda Co. , 
809 F.2d 539 (8th Cir. 1987); EEXT v. Cosnair, Inc. , L'Qreal Hair 
Care Div. , 821 F.2d 1085 (5th Cir. 1987)), the courts in FIfiA cases, 
where they have been apprised of the 1949 amencinents, have uniformly 
held that the only two ways in which FI£A cl£dms can be settled or 
oonpromised by enployees is under Section 16(c) of the Act, where the 
settlement has been negotiated or supervised by the Departirent of Labor, 
or under Secticm 16 (b) , v*iere a stipulated judgment is entered in an 
action brought by enployees, after being scrutinized by the district 
court for fairness. See, e.g. , Lynn's Food Stores, Inc. v. United 
States, Etc. , 679 F.2d 1350 (11th Cir. 1982); Walton v. united 
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OonawerB aub. Inc. . 786 P. 2d 303 (7th Cir. 1986) (ai banc ) ; Sneed 

V. Sneed's ShipbuUding, inc. . 545 P. 2d 537, 539 (5th Cir. 1977). 

As stated by the Seventh Circuit in the Walton cast . 

Ordinarily there would be no need for 
a statute allowing settlooent of a 
di^te between enployer and enploy- 
tss ~ people may resolve their own 
affairs, and an accord and satisfac- 
tion bars a later suit. Yet the BTSA 
is designed to prevent consenting 
adults from transacting about minimm 
voges and overtime pay. . . . Section 
16(c) creates the possibility of a 
settlement supervised by the Secre- 
tary to prevent subversion, yet ef- 
fective to ke^ out of court disputes 
that can be ocnpronised honestly. 

If any further confirmation of Congressional intent oonoem- 
ing unsupervised waivers under the FUSA is needed, it is interesting 
to note Congress* action in the Portal to Portal Act of 1947, 29 U.S.C. 
251 et seq. , which was enacted to correct sane specific problans that 
had arisen under the rXSA. in Section 253 of that Act, Congress 
alla(ved erployees to "ocnprGmise" any cause of action which accrued prior 
to May 14, 1947, "if there exists a bona fide dispute as to the anount 
payable by the enployer to his enployee. . . (29 U.S.C. 25:). 
Ttus section also authorized enployees to "waive" their ri^t "to liqui- 
dated danages, in v*K>le or in part, with respect to activities engaged 
in prior to May 14, 1947." SignificanUy, the enployees retained 
on such authority after May 14, 1947. Congress did, however, 
make liquidated damages discretionary with the court, where the aiployer 
had acted reasonably a^id in good faith. 

Oie unresolved difficulty with EBX's position, which is not 
adequately addressed by the mere suspension of the rule, is that there 
is no govemnent agency to actively assert the correct interpretation 
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of Section 16(c) in PDEA suits, ao that oourtij will ocntinue to follor 
the inoorract analysis of the Sixth Circuit in Runyan . Moreover, with- 
out aggressive govemnent action, it is doubtful that the Suprene Oourt 
will review this issue now or in the future. Finally, even if the ocxirts 
were properly apprised as to the correct interpretation of Section 
16(c), they would undoubtedly still continue to be influenced by EE)OC*s 
rule, whether EEXr can pronote that rule or not. Ihus, the mere exis- 
tence of the rule is resulting in a substantial body of ADEA precedent 
that is at odds with the FXSA interpretation of Section 16 (c) . 

EEXX:*s second error was to expand the erroneous Runyan holding 
to all AI£A cases, regardless of whether the issues in dispute are 
factued or leydl. Moreover, the rule does not othei.'wise lijtdt the 
class of claims that can be oorpronises — as bot h O'NeiX and Gangi 
would have dom to protect against abuse and overreaching. Thus, the 
Oourt in O'Neil stated that where carpraTdses are nade over questions 
going to the existence of any liability, "the enployee is in special 
danger f being over-reached." The Court edso indicated that in order 
for there to be a bona fide dispute which could be oonprcniised there 
most be at least a substantial doubt as to the respective rights of the 
parties. 

Moreover, a number of lower court decisions, referred to in the 
O'Neil case, suggested that in addition to roan for doubt, there must 
be an actuctl active diqpute between the particular parties. See, e.g. , 
Flgning v. Post , 146 P. 2d 441 (2d Cir.), where the court held that a bona 
fide dispute would require "•actual and substanticil difference of opinion* 
as to liability asserted and denied by the opposing p^urties." See edso 
union Producing CO. v. Paideu , 117 F.2d 225, 227 (5th Cir.) (not under 
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the Fl£k) , indicating that the type of dispute nust be one vihich has 
"gone to the point of a recxxpiized active controversy." In contrast, 
the £33a rule would permit an unsupervised release in circutBtances 
itere the eqployee would not even be aware that he or she had a viable 
claim. In other vords, even without regard to the ADEA incorporation 
of Section 16(c) , EHT's rule, under a traditional O'Neil/Gangi analy- 
sis, is nudi too broad, and does nothing to protect enplqyees against 
abuse and overreaching. 

Even assuming that factual disputes in ADEA claims my offer 
less opportunity for certain resolution (dealing, e.g., with motive 
and intent) , the increased uncertainty of their claims hardly places 
ADEA claimants in a better position with respect to their atployers than 
FLSA claimants, to resist any diminution of their statutory protections. 
Age discrimination victims, vihile typically earning irore than the 
rainijTun wage, have an average annual income of only $15,000. Ntoreover, 
once ait of vork, they have less than a 50/50 chance of ever finding 
new enployment. They often have little or no savings, and may not 
yet be eligible for Social Security. Given these facts, it is rea- 
sonable to assume {and we know this from anecdotal data) that many 
enrployees — even if they recognize the potential of their claim ~ 
wculd be coerced by circumstances into acceptii^ sigiif iaint axt^ro- 
mises even where there is no bona fide di^te. 

the suggesticxi in EEXX's rule seems to be that ' EBOC has to 
supervise releases {in order for than to bar subsequent litigation) 
enployers will be unwilling to offer any financial settleient without 
litigation. In fact, however, enployers and enployees regularly settle 
their disputes under the Pair labor Standards Act (and Equal Pay Act) 
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without any involvaient by the Department of Labor. The difference 
is that these settlements are fadr and equitable, and are satisfactory 
to both parties, so that further litigation or resort to govemnental 
supervision is unnecessary. Ihe fact that an employee could pursue 
his or her clcum, even cduter the unsupendsed settlenent, meant that 
the settlement had to be reasonable, so that the enployee would have 
little likelihood of success in any attempt to relitigate the issues — 
v«hich wcxild, in and of itself, discourage any such atten(}t5. 

EEXK's third error is its assurtption that the ADEA's incor- 
poration of Section 16(c) can somehow be ignored, or given a caT^)lete- 
ly different meaning in the rsontext of Age Act cases. This assunption 
is directly at odds with the Supreme Court's decisicxi in Lorillard v. 
Pons, 434 U.S. 575. As the Court in Lorillsurd recognized, although 
the prohibitory provisions of the ADEA are for the most part identical 
with those of Title VII, except that "age" has been substituted 
for "race, color, religion, sex, or national origin," the enforcement 
provisions are sigrdficantly different Iron the pattern of Title VII. 
The origincd "Adnninistration bill," which borroMed enforcement 
provisions fran both Title VII and the National Labor Relations Act, met 
with substantial opposition fran legislators. S.Rsp.No. 723, 90th 
Ceng., 1st Sess. (1967), p. 13; 113 Cong. Rec. 7076. Senator Javits, 
the principal ^xmsor of the age discrimination legislation, proposed to 
follow instead the Fair Labor Standards Act, which relies for enforcement 
exclusively on court suits hrou^t by aggrieved individuals or the Secretary 
of Labor. Section 7(b) of the ADEA provides that the Act "shall he 
enforced in accordance with the powers, remedies, and procedures provided 
in sections 211(b), 216 (except for subsecticai (a) thereof), and 217 [of 
the Fair labor Standards Act] .... Amounts owing to a person as a 
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result of a violation of this chapter shall be deened to be unpaid mininun 
wges or unpaid overtime ocxipensation for purposes of sections 216 and 
a? of this tiUe: Provided , lhat liquidated damages shall be payable 
only in cases of willful violations of this chapter." Section 7(c) (1) 
Of the ADEA further states that "Sections 6 and 10 of the Portal-to- 
Portal Act of 1947 shall apply to actions under this Act." 

As the Supreme Court noted in rejecting an arguient that 

the FUSk right to a jury trial, established by case law, should not 

be extended to ACffiA cases (LorUlard , 434 U.S. at 582) : 

Ihis selectivity tnat Congress exhibited in 
incorporating provisions and in nodifying 
certain FLSA practices strongly suggests that 
for those changes Congress expressly made, it 
intended to incorporate fully the ranedies 
ar ' procedures of the FLSA. 

"This selectivity" is even more striJcing here. At the tiite of the 
ADEA, the Secretary of Labor could obtain any make whole relief in an 
action under Section 17; the individual's right of action was provided 
by Section 16 (b) . Since litjuidated damages would be awarded only in 
"willful" cases, the prijnary functicxi served by Congress' incorporation 
of Section 16(c) was the incorporation of the si^jervised waiver pro- 
vision. In these circumstances, it strains credulity to suggest that 
this incorporation — gi^.^en the careful deleticxi of Section 16(a) of 
the FISA. and of Section 11 of the Portal-to-Portal Act - was inad- 
vertent. 

This then brings us to EBX's fourth error — its assertion 
that Section 9 of the ADEA allows it to ratove ADEA cases fron the 
supervised waiver requireroent of Section 16(c) of the Ft£A. EBOC 
claims that the Court of Appeals for the D.C. Circuit has described 
this Section as giving the EEXDC "unusually oroad discretion" (citing 
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Anerican Ass'n of Retireu Persons v. EBOC , 823 F.2d 600, 605 (1987). 
In fact, hcMsver, the court's reference was not to the Ocnmission's 

authority to alter the terms of the statute, but to the nt »rous "may's" 

in Section 9, v*udi gave the Oonmission almost unfettered discretion 

in deciding whether or not to issue any regulations at edl. The 

question here is not whether the EBOC can be ccn|3elled to issue a 

regxaation, but rather, what that reguJ.ction can lawfully do. Wiile 



Section 9 does give the Oomtnission the authority to "establish . . . 
reascMiable exenptions, " it is clear from settled ackninistrative law 
that sudi escenptions vrould have to be ccxisistent with the purposes 
of the Act, and could not supplant legislative judgnents already 
made. Hius, v^iether or not the EBOC agrees with Ooixpness' decisicm 
to incorporate the supervised waiver provision of the FIfiA into 
the ADEA, that decision was specif iccilly and deliberately made, and 
cannot constitutionally be reversed by an EBOC regulation. 

Finally, I would question EElX's reasons for wanting to 
abandon a supervised wedver program, cne reason is that it is excessive- 
ly patemadistic, and treats older workers differently than the pro- 
tected groups under Title VII. But other sections of the ADEA also 
provide for greater govemnental control over the older worker's 
claims. For exanple, unlike Title VII, a suit by the EEXX: terminates 
the vrorker's right to bring his or her own suit under Section 16(b) 
of the FLSA. Section 7(c), ADEA. Also, unlike Title VII, the older 
worker has no righ* to intervene in a suit brought by the EEXX:, 
to protect his or her interests fran ccnpronise or extinguishment. 

EEXX also suggests that the retention of a Section 16(c) 
requirement for ADEA cases would discourage voluntary settlements. 
In fact, one reason for Section 16(c) was to encourage such settlements. 
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ci.x« it proc/ides the enployer with absolute prx^tection against any 
subsequent efforts to relitigate the issues covered by the supervised 
«aiv.*x. Moreover, the doon and gloom belief that the existence of a seooixi 
bite at the ^le vdll discourage voluntary, unsupervised set Barents 
(v*uch can be entered into expeditiously) is -^minescent of the predictions 
follcwing Barrentine v. Arkansas-Best Freight Systeros, Inc. , and 
Alexander v. Gardner-Denver Co., 415 U.S. 36 U074), that collective bar- 
gaining agreenents vrould no longer contain any protection against 
discrimination. This in fact has not happp-^ed, and arbitrators continue to 
resol-je large nunfcers of discriitiintion claims without subsequent liti- 
gation. 

Ihere are two other reasons why ADEA claiite are unliXe Title 
VII claims, and v*iy protection fron overreadiing releases is necessary. 
The issue of a release usually does not come up under Title VII until 
after there is an actual controversy between the enployer and protected 
gnxip wEBtez. After all, an enployer, in denying scmeone's application 
for hire or pronotion, rarely says, "But here is a Imp sun anount, 
v*dcii you can have if you sign this release form." ADEA claims, how- 
ever, usually arise ait of a termination, layoff, or forced early 
retirement. This is where the enployer is liXely to offer sore lump 
sun payment in exchange for a release. And yet at the tine the offer 
is made, the enployee (v*io is unavore of who else is being terminated, 
and who is going to replace the terminees) may be totally unaware of 
a potential ADEA claim. Secondly, the ADEA requires the EEX to attenpt 
to eliminate any unla -ful practice "by informal methods of conciliation, 
conference, a^id persuasion" before sclt is initiated by either a pri- 
vate iiidividual or the EHT rtself. Sections 7(b) and (d), ADEA. Given 
this statfjtory duty, it is unclear that the supervised waiver roquire- 
nent vculd in fact require a significant increase in workload. 
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Senator Metzenbaum. Thank you very much. I have a few ques- 
tions, and for this panel, Fm going to ask them separately, beca.-^ 
each of you comes from a different perspective in counter-distinc- 
tion to the previous panel. 

Ms. Clauss, some observers, including Mr. Vaughn from whom 
we will hear shortly, suggest that supervision of waivers under the 
FLSA is not applicable here, because FLSA cases and ADEA cases 
are so different. Do you share the view that FLSA cases are so 
simple and straightforward that FLSA waiver practice may not 
serve as a model for the ADEA? 

Ms. Clauss. I don't see any major difference between the kinds 
of fact questions and credibility questions that you can get in Fair 
Labor Standards Act cases involving disputes as to hours worked 
and disputes as to the purpose of bonuses and the kinds of ques- 
tions you get under the ADEA. You can have hard cases under 
both. 

But even if that were so. Senator, that was a decision for Con- 
gress to make, and they decided to follow the FLSA model for better 
or for worse, and I don't think the EEOC can rewrite that legisla- 
tive judgment on the part of Congress. 

Senator Metzenbaum. Under the ADEA, is there any way an 
employer offering an early retirement or other exit incentive pro- 
gram may request a legal ruling or opinion from the Federal Gov- 
ernment, and what importance would such a ruling or opinion 
have? 

Ms. Clauss. Well, to the extent that there is a concern that em- 
ployers are seeking these releases because they are genuinely con- 
fused as to what the law permits them to do. Congress carefully in- 
corporated into the ADEA section 10 of the Portal-to-Portal Act, 
which provides for opinion letters from the administrator, or now 
from EEOC, and provides an absolute defense for any past violation 
if you relied on an opinion letter to your detriment. 

So there is a mechanism to seek that kind of safe harbor under 
the Age Act. 

Senator Metzenbaum. Thank you very much. 

Our next witness is Judith Brown, speaking for the AARP. We 
are happy to have you with us. 

Ms. Brown. Thank you very much. Senator. 

AARP welcomes the opportunity to discuss its concerns about 
the EEOC rule to submit unsupervised waivers of employees' 
ADEA rights. I have submitted a written statement, which I ask 
you to include in the record for the hearing. 

Senator Metzenbaum. All of the statements today will be includ- 
ed in their entirety in the record. 

Ms. Brown. Almost 10 million of AARFs 29 million members 
are above the age of 50 and work full or part time. More than half 
are women; a significant percentage are minorities. 

The EEOC's waiver rule is, unfortunately, consistent with its po- 
sitions on every, single ADEA policy in the past 3 or 4 years. The 
EEOC has shown a clear bias in favor of the business community 
on all matters of policy under this law. 

The EEOC's waiver rule was proposed in response to a Federal 
court case, Runyan v. NCR, The plaintiff was an experienced labor 
lawyer. This single unique case prompted the EEOC to issue a 
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sweeping rule, permitting any employee to waive ADEA rights in 
almost any circumstauce. 

Aj^IP and others, including many members of Congress, object- 
ed. We argued that it violated the language and purpose of the law 
and mistakenly relied upon title VII procedures. 

These and all other arguments were rejected by the EEOC, 
which issued the final rule in July 1987. Congress responded by 
suspending the rule. If reinstated, the rule will not make it easier 
tor older workers to negotiate severance agreements with their em- 
ployers. 

Employees affected by large-scale terminations, layoffs, and exit 
or early retirement incentive programs don't and can't negotiate 
the terms of their severance or their waiver. They are not settling 
a charge or claim or dispute. Rather, thev are being asked to waive 
their rights at a time when it is impossible for them to fully know 
the nature or the value of those rights, and when they are under 
great stress. 

The EEOC's rule will not protect employees; it will protect em- 
ployers, by insulating them from liability when they implement en- 
hanced benefit programs in an illegal or discriminatory manner. 
Such a rule obviously encourages illegal conduct. 
i?w?2n ^^P^®'"® Court's rulings have been largely ignored by the 
EEOC, and hence, the lower courts, who have all relied upon the 
rule. In Lorillard v. Pon^, the Supreme Court made clear that 
F^SA sections that Congress incorporated into the ADEA must be 
given full force and effect. Its opinion in Brooklyn Bank v. O'Neil 
holds that unsupervised waivers under the ^LSA section are gener- 
ally invalid, especially when not obtained m negotiating settlement 
of a pending, bona fide, factual dispute. 

Thus, the Department of Labor doesn't supervise waivers under 
the section, except when settling a formal dispute alleging a viola- 
tion of the FI^A. It doesn't consider any other waivers to be valid. 
Unlike the EEOC rule, employers are encouraged to obey the law 
as their best protection against lawsuits. 

There are many advantages to this. First, it ensures that employ- 
ees do not sign away their rights at a time when they are unable to 
determine when they are being discriminated against. 

Workers are also particularly susceptible to financial as well as 
emotional coercion at this time. They must face issues such as get- 
ting another job, telling their families they are out of work, how 
are they going to pay for their children's educations, et cetera. It is 
hard to turn down cash when you don't know if there will be more 
coming \n. 

And in my practice in Minnesota, sir, I have dealt with many of 
vhese people. When you are told, at the age of 50 or over, that you 
have lost your job, you are off-center; you don't know the answers 
to any questions. You certainly don't know if something is legal or 
iUegal. You are in such an emotional and financial turmoil, you're 
just trying to figure out what tomorrow is going to bring to you. 

becond, it encourages employers to deal with employees in a fair 
and even-handed manner and to structure voluntary and involun- 
tenj; severance programs in a nondiscriminatory manner. 

riu ' iJrT;^?® relative positions of workers and employ- 

ers. The EEOC s rule would let employers make a unilateral deci- 
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sion about the value of an employee's right at a time when the em- 
ployee has no way of assessing this. The employee is really being 
asked to waive a prospective claim. This is unprecedented. 

The EECK! argues that its rule includes protections against abuse 
of unsupervised waivers. The so-called ''protections" are of irinimal 
help, given the t3rpical circumstances described above. It is impossi- 
ble for the ADEA waivers to be truly knowing and voluntary, and 
few employees will have reason to file a charge with the EECIC 
once they sign a waiver, especially since it is unclear what if any 
relief the EEOC could give them. 

Voluntary and involuntary enhanced severance programs can 
offer significant benefits to workers and employers. However, like 
every other employment practice, they may not discriminate. And 
since one of the purposes of the ADEA is to encourage the employ- 
ment of older Americans, we must express concern and skepticism 
about those programs that assume older workers are the most ex- 
pendable. 

I strongly urge you to retain the congressional suspension of the 
EEOC's waiver rule. 
[The prepared statement of Ms. Brown follows:] 
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MR. CHAIRMAN AND MEMBERS OF THIS COMMITTEE: 

THANK YOU FOR THIS OPPORTUNITY TO DISCUSS AARP'S CONCERNS 
ABOUT THE E.E.O.C. RULE TO PERMIT UNSUPERVISED WAIVERS OF 

EMPLOYEES' A.D.E.A. RIGHTS. , 

ALMOST TEN MILLION OF AARP'S 29 MILLION MEMBERS ABOVE AGE 50 
WORK FULL- OR PART-TIME. MORE THAN HALF ARE WOMEN; A SIGNIFICANT 
PERCENTAGE ARE MINORITIES. THE E.E.O.C. 'S WAIVER RULE IS, ^ 
UNFORTUNATELY, CONSISTENT WITH TTS POSITIONS ON EVERY SINGLE 
A.D.E.A. POLICY IN THE PAST THREE OR FOUR YEARS. THE E.E.O.C. 
HAS NOT ONLY FAILED TO ENFORCE THE LAW AND ITS OWN REGULATIONS, 
BUT HAS TAKEN STEPS TO DIMINISH THE RIGHTS OF OLDER WORKERS WITH 
REGARD TC PENSION BENEFITS, EXIT AND EARLY RETIREMENT INCENTIVES, 
APPRENTICESHIP PROGRAMS, ADVERSE IMPACT CASES AND PROCESSING OF 
CHARGES. THE E.E.O.C. HAS SHOWN A CLEAR BIAS IN FAVOR OF THE 
BUSINESS COMMUNITY ON MATTERS OF POLICY. 
THE WAIVER RULE 

THE E.E.O.C. 'S "WAIVER RULE*' WAS PROPOSED IN OCTOBER 1985 IN 
RESPONSE TO A FEDERAL COURT CASE, RUNYAN V. NCR . RUNYAN, AN 
EXPERIENCED LABOR LAWYER, ENTERED INTO A CONSULTING AGREEMENT 
WITH HIS EMPLOYER AFTER HE WAS TERMINATED FROM HIS FULL-TIME JOB. 
HE SIGNED A WAIVER OF ALL CLAIMS BUT, AFTER HIS CONSULTING 
AGREEMENT EXPIRED, SUED HIS EMPLOYER FOR AGE DISCRIMINATION IN 
CONNECTION WITH HIS TERMINATION. THE SIXTH CIRCUIT ULTIMATELY 
RULED THAT, UNDER THE CIRCUMSTANCES, THE WAIVER WAS VALID EVEN 
THOUGH IT WAS NOT SUPERVISED BY THE E.E.O.C. THE COURT REFERRED 
TO THE E.E.O.C. 'S PROPOSED RULE IN ITS DECISION - AS HAS EVERY 



ERLC 



159 



2 



SINGLE COURT THAT HAS ADDRESSED THIS ISSUE. 

THIS SINGLE, CLEARLY UNIQUE, CASE PROMPTED THE E.E.O.C. TO 
ISSUE A SWEEPING RULE PERMITTING ANY EMPLOYEE TO WAIVE HIS OR HER 
A.D.E.A. RIGHTS IN ALMOST ANY CIRCUMSTANCE. 

AARP AND OTHERS, INCLUDING MANY MEMBERS OF CONGRESS, 
CBJECTED TO THE PROPOSED RULE. AARP ARGUED THAT: 

- IT VIOLATED THE PROVISIONS OF THE FAIR LABOR STANDARDS ACT 
INCORPORATED INTO THE A.D.E.A.; 

- RELIANCE UPON TITLE VII PROCEDURES WAS MISPLACED; 

- THE RIGHTS OF OLDER WORKERS WOUi-^ BE SERIOUSLY 
JEOPARDIZED; AND 

- THE E.E.O.C. CAN'T ISSUE BLANKET EXEMPTIONS FROM THE 
REQUIREMENTS OF THE A.D.E.A. 

THESE ARGUMENTS WERE REJECTED BY THE E.E.O.C. 

IF REINSTATED, THE RULE WILL NOT MAKE IT EASIER FOR OLDER 
WORKERS TO "NEGOTIATE" SEVERANCE AGREEMENTS WITH THEIR EMPLOYERS. 
EMPLOYEES AFFECTED BY LARGE-SCALE TERMINATIONS, LAYOFFS AND EXIT 
OR EARLY RETIREMENT INCENTIVE PROGRAMS DO NOT "NEGOTIATE" THE 
TERMS OF THEIR SEVERANCE OR THEIR WAIVER. THESE EMPLOYEES ARE 
NOT SETTLING A CHARGE OR CLAIM OR DISPUTE; THEY ARE WAITING THEIR 
RIGHTS AT A TIME WHEN IT IS IMPOSSIBLE FOR THEM TO FULLY KNOW THE 
NATURE OR VALUE OF THE RIGHTS THEY ARE BEING ASKED TO GIVE UP. 

THE E.E.O.C. 'S RULE WILL NOT PROTECT EMPLOYEES; IT WILL 
PROTECT EMPLOYERS BY INSULATING THEM FROM LIABILITY WHEN THEY 
IMPLEMENT ENIiANCED BENEFIT PROGRAMS IN AN ILLEGAL OR 
DISCRIMINATORY MANNER. SUCH A RULE OBVIOUSLY ENCOURAGES ILLEGAL 
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c<»n>ucT. 

THE SUPREME COURT'S RULINGS ON F.L.S.A. WAIVERS AND 
INCORPORATION INTO THE A.D.E.A. HAVE BEEN LARGELY IGNORED BY THE 
E.E.O.C. AND HENCE BY THE LOWER COURTS, ALMOST ALL OF WHICH CITE 
THE E.E.O.C. *S RULE OR AN E.E.O.C. BRIEF IN THEIR OPINIONS. 
{NOT SURPRISINGLY, A FEDERAL AGENCY* S INTERPRETATION OF THE LAWS 
IT IS ENTRUSTEl; PO ENFORCE CARRIES GREAT WEIGHT WITH THE COURTS. 
NONETHELESS, THE LOWER COURT OPINIONS ON THIS ISSUE - INCLUDING 
RUWYAN - ARE FAR NARROWER IN ANALYSIS AND FACTS THAN THE BROAD 

E. E.O.C. FINAL RULE AND HT'CE DO NOT SUPPORT THE RULE.) 

THE SUPREME COURT MADE CLEAR IN LORILLARD V. PONS THAT THE 

F. L.S.A. SECTIONS CONGRESS CHOSE TO INCORPORATE INTO TH3 
A.D.E.A. MUST BE GIVEN FULL FORCE AND EFFECT. IN BROOKLYN BANK 
V. O'NEILL , THE COURT HELD THAT UNSUPERVISED WAIVERS UNDER THIS 
F.L.S.A. SECTKW ARE GENERALLY INVALID - ESPECIALLY WHEN NOT 
OBTAINED IN NEGOTIATED SETTLEMENT OF PENDING BONA FIDE FACTUAL 
DISPUTE. (EVEN RUNYAN, AND ALL THE CASES RELIED UPON BY THE 
E.E.U.C. TO SUPPORT ITS RULE, RECOGNIZED THIS DISTINCTION AND 
LIMITED THEIR HOLDINGS TO UNSUPERVISED WAIVERS OF BONA FIDE 
FACTUAL DISPUTES . THE E.E.O.C. RULE IS NOT SIMILARLY LIMITED.) 
IHUS, THE DEPT. OF LABOR DOESN'T SUPERVISE WAIVERS UNDER THIS 
SAME SECTION EXCEPT WHEN SETTLING A FORMAL DISPUTE ALLEGING A 
VIOLATION or THE F.L.S.A. IT DOESN'T CONSIDER ANY OTHER WAIVERS 
TO BE VALID . UNLIKE THE E.E.O.C, THE DEPT. OF LABOR ENCOURAGES 
EMPLOYERS OBEY THE LAW AS THEIR BEST PROTECTION AGAINST LAWSUITS. 

THE E.E.O.C. SHOULD FOLLOW THE DEPT. OF LABOR'S PRACTICE. 
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BY PRESUMING THE INVALIDITY OF UNSUPERVISED WAIVERS, THE LAW 
DISCOURAGES EMPLOYER S FROM SEEKING WAIVERS IN NON-APVERSARIAL 
CIRCUMSTANCES WHERE THE RE IS NO PENDING AGE DISCRIMINATION 
DISPUTE, SUCH AS EXIT INCENTIVE PROGRAMS. SUPERVISION THAT WOULD 
MAKE SUCH WAIVERS TECHNICALLY LEGAL IS UNNECESSARY, UNDESIRABLE 
AND SLT3VERTS THE INTENTION OF CONGRESS TO PROVIDE MAXIMUM 
0 PROTECTION '^0 E^^LOYEES FROM AGE-BASED EMPLOYMENT DISCRIMINATION. 

THERE ARE MANY ADVANTAGES TO Ti.iS. FIRST, IT INSURES THAT 
EMPLOYEES DO NOT SIGN AWAY THEIR RIGHTS AT A TIME WHEN THEY ARE 
UNfjJLE TO DETERMINE WHETHER THEY HAVE BEEN DISCRIMINATED 
AGAINST. WORKERS KXL ALSO PARTICULARLY SUSCEPTIBLE TO COERCION 
AT THIS TIME. THEY MUST FACE ISSUES SUCH AS GETTING ANOTHER JOB; 
TELLING THEIR FAMILIES THEY'RE OUT OF WORK; HOW TO PAY FOR THEIR 
CHILDREi,»S EDUCATION, ETC. IT*S HARD TO TURN DOWN CASH WHEN YOU 
DON'T KNOW IF MORE WILL BE COMING IN. 

SECOND, IT ENCOURAGES EMPLOYERS TO IJAL WITH EMPLOYEES IN A 
FAIR AN^^ EVEN-HANDED MANNER AND TO STRUCTURE VOLUNTARY AND 
INVOLUtTTARY SEVERANCE PROGRAMS IN A NON-DISCRIMINATORY MANNER. 

THIRD, IT EVENS-UP THE RELATIVE POSITIONS OF WORKERS AND 
EMPLOYERS. THE E.E.O.C.'S RULE WOULD LET EMPLOYERS MAKE A 
UNILATERAL DECISION ABOUT THE VALUE OF AN EMPLOYEE'S RIGHTS AT A 
TIME WHEN AN EMPLOYEE HAS NO WAY OF ASSESSING THIS F3CAUSE, IN 
REALITY, THE EMPLOYEE IS BFING SKED TO WAIVE A PROSPECTIVE 
CLATil. THIS IS UNPRECEDENTED. 

THE FACT THAT UNSUPERVISED WAIVERS HAVE BECOME A TROUBLESOME 
ISSUt l^DER THF A.D.E.A., BUT NOT l^ER TITLE VII, HIGHLIGHTS THE 
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PROCEDURAL AND PRACTICAL DIFFERENCES BETWEEN THESE TWO LAWS. 
TITLE VII RIGHTS ARE RARELY IMPLICATEL IN VOLUNTARY OR 
INVOLUNTARY ENHANCED SEVERANCE PROGRAMS; A.D.E.A. RIGHTS OFTEN 
ARE. TITLE VII WAIVERS ARE RARELY REQUESTED EXCEPT IN 
ADVERSARIAL CIRCUMSTANCES i WHERE A DISCRIMINATION CHARGE OR 
LAWSUIT IS >^^NG SETTLED; IN CONTRAST, A.D.E.A. WAIVERS ARE MOST 
FREQUENTLY R^^. JESTED IN CIRCUMSTANCES DEVOID OF A CHARGE OR 
PENDING DISPUTE REGARDING DISCRIMINATION. BECAUSE OF THE 
MAGNITUDE OF T .£SE SEVERANCE PROGRAMS, H^niDREDS OF THOUSAIIDS OF 
EMPLOYEES CAN BE ASKED TO WAIVE THEIR A.D.E.A. RIGHTS IN ADVANCE 
OF ANY POSSIBLE KNOWLEDGE OR EVIDENCE OF AGE DISCRIMINATION. 
THERE IS SIMPLY NO COROLLARY UNDER TITLE VII. 
CONGRESS CLEARLY HAD GOOD REASONS FOR CHOOSING DIFFERENT 
ENFORCEMENT SCHEMES FOR THESE TWO LAWS. 

THE RULE WILL ALSO SIGNIFICANTLY INCREASE PLAINTIFF'S 
PROCEDURAL OBSTACLES. THE A.D.E.A. PRESUMES THE INVALIDITY OF 
UNSUPERVISED WAIVERS; THE E.E.O.C.'S RULS TURNS THIS ON ITS 
HEAD. PLAINTIFFS AND CHARGING PARTIES WiLL BE FORCED, FOR THE 
FIRST TIME, TO REBUT A PRESUMPTION OF VALIDITY BY PROVING THAT A 
WAIVER WAS "KNOWING AND VOLUNTARY" BEFORE THEY CAN ASSERT A VALID 
CLAIM. THIS IS AN ENORMOUS AND COSTLY BURDEN THAT MOST 
PLAINTIFFS CAN'T AFFORD EITHER FINANCIALLY OR EMOTIONALLY. 

THE E.E.O.C. ARGUES THAT ITS RULE HAS A NUMBER OF 
PROTECTIONS AGAINST ABUSE OF UNSUPERVISED WAIVERS. THESE SO- 
CALLED "PROTECTIONS" ARE OF MINIMAL HELP. BECAUSE EVIDENCE OF 
AGE DISCRIMINATION IN LARGE SCALE TERMINATIONS IS OFTTV 
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UNAVAILABLE UNTIL LONG AFTER ANY INDIVIDUAL WAIVER IS SIGNED, IT 
IS IMPOSSIBLE FOR THE WAIVER TO BE TRULY "KNOWING AND VOLUNTARY." 
FURTHERMORE, FEW EMPLOYEES WILL HAVE REASON TO FILE A CHARGE WITH 
THE E.E.O.C. ONCE THEY HAVE SIGNED A WAIVER, ESPECIALLY SINCE IT 
IS UNCLEAR WHAT, IF ANY, ADMINISTRATIVE RELIEF THE E.E.O.C. COULD 
PURSUE ON THEIR BEHALF. 

EMPLOYERS ARGUE THAT THEY WON'T OFFER THESE PROGRAMS - OR 
WILL OFFER LESS VALUABLE ONES - IF THEY CAN'T GET WAIVERS. THIS 
MAKES NO SENSE AND IS CONTRADICTED BY THE FACT THAT, AS YOU HAVE 
NOTED MR. CHAIRMAN, MANY LARGE COMPANIES OFFER ENHANCED SEVERANCE 
AND EARLY RETIREMENT PACKAGES WITHOUT REQUESTING WAIVERS. 
EMPLOYERS REALIZE SIGNIFICANT BENEFITS, INCLUDING GOOD PUBLIC 
RELATIONS AND INCREASED EMPLOYEE MORALE. MOST IMPORTANT, AN 
EMPLOYEE WHO LEAVES WITH AN ENHANCED BENEFIT PACKAGE IS LIKELY 
TO BE HAPPIER ABOUT LEAVING AND LESS LIKELY TO LITIGATE THAN ONE 
WHO IS SIMPLY TERMINATED. INDEED, THAT'S THE REAL REASON THESE 
PACKAGES EXIST. THIS WOULD ARGUE FOR GREATER, NOT LESS, BENEFITS 
IN THE ABSENCE OF WAIVERS. 

VOLUNTARY AND INVOLUNTARY ENHANCED SEVERANCE PROGRAMS CAN 
OFFER SIGNIFICANT BENEFITS TO WORKERS AND EMPLOYERS. HOWEVER, 
LIKE EVERY EMPLOYMENT PRACTICE, THEY MUST BE CAREFULLY 
STRUCTURED AND SCRUTINIZED TO ENSITRE THAT THEY DO NOT 
DISCRIMINATE. AND, SINCE ONE OF THE PURPOSES OF THE A.D.E.A. IS 
TO "ENCOURAGE THE EMPLOYMENT OF OLDER AMERICANS," WE MUST EXPRESS 
CONCERN AND SKEPTICISM ABOUT THOSE PROGRAMS THAT ASSUME OLDER 
WORKERS ARE THE MOST EXPENDABLE. PROGRAMS NOT TARGETED OR 
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RESTRICTED BY AGE CAN JUST AS EASILY ACCOMPLISH AN EMPLOYERS' 
GOALS. 

THE A.D.E.A. 'S PROHIBITION AGAINST UNSUPERVISED WAIVERS IS 
NOT DESIGNED TO ASSIST THE FEW EMPLOYEES WHO ACTUALLY CAN 
NEGOTIATE THE TERNS OF THEIR SEVERANCE FROM THEIR EMPLOYER. 
THESE PERSONS ARE UNLIKELY TO STJE. IT IS THE MANY THOUSANDS OF 
EMPLOYEES WHO ARE UNABLE TO NEGOTIATE AND ARE UNAWARE UNTIL MUCH 
LATER THAT THEY WERE DISCRIMINATED AGAINST THAT THE LAW PROTECTS 
- AND THAT THE E.E.O.C. *S WAIVER RULE IGNORES. 

I STRONGLY URGE YOU lO RETAIN THE CONGRESSIONAL SUSPENSION 
OF THE E.E.O.C. 'S WAIVER RULE. 
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Senator Metzenbaum. Thank you, Ms. Brown, for a good state- 
ment on behalf of AARP. 

A number of courts of appeals have ruled that unsupervised 
waivers of ADEA rights are legal. Doesn't this undermine your po- 
sition that the EEOC rule permitting unsupervised waivers is ille- 
gal? 

Ms^ Brown. We feel there are a num.jr of reasons why the 
EEOC s reliance upon these court cases is misplaced. First, in vir- 
tually every oneof these cases, the court relied either on the EEOC 
brief or the EEOC's proposed rule. Thus the reliance, again as you 
indicated before, is bootstrapping, because in one of the most im- 
portant cases relied on, the plaintiff was a labor lawyer and cer- 
# tainly knew his rights. 

Second, the EEOC's rule is far broader than any of the holdings 
in these cases. Every single one of these cases arose in the context 
of the settlement of a bona fide factual dispute. The courts' opin- 
ions were limited to waivers in these circumstances. 

For example, the opinion in Runyan limited itself to waivers of 
factual disputes and specifically refused to extend its holdings to 
waivers of legal disputes. 

In contrast, the EEOC rule would validate unsupervised waivers 
in all circumstances, even when there is no pending dispute, and 
would extend to legal as well as factual issues raised in any subse- 
quent litigation. 

It is worth nothing that when early retirement incentive pro- 
grams are disputed, the issues are almost invariably legal, not fac- 
tual. 

Third, none of these cases involved early retirement or exit inter- 
view programs, which is where the EEOC rule is intended to and 
will have its greatest impact. 

Senator Metzenbaum. The EEOC says it does not have the re- 
sources to supervise waivers under the ADEA. Is it your position 
that Congress should appropriate more funds to f ible the EEOC 
to supervise waivers? If not, how can the EEOC supervise the thou- 
sands of waivers that are signed each year? Do you think it might 
be possible to have in each local community some voluntary group 
of lawyers, or some other way to have some supervision of these 
waivers? 

Ms. Brown. We have not looked into that kind of a proposal. 
However, we do not agree 'vith EEOC's cost estimate and especially 
with the assumptions which they have based it upon. 

As the Department of Labor has recognized when enforcing the 
same provision, it i? not EEOC's affirmative obligation to actively 
supervise all waivers. Rather, the law simply tells employers that 
unsu ervised waivers are unenforceable. 

l.*e EEOC should follow, we think, the practice of the Depart- 
ment of Labor and refuse to supervise waivers that are not request- 
ed in settlement of a pending charge or claim. This would send a 
strong message to employers that they shouldn't be asking for 
waivers in n^nadversarial circumstances. The only purpose for 
such waivers is to insulate employers from liability for illegal con- 
duct. 

It cannot be emphasized more strongly that it is not the EEOC's 
job to look for ways to protect employers. The fact that employers 
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may offer cash or other benefits in exchange for waivers is irrele- 
vant. An employer who discriminates shouldn't be protected. An 
employer who doesn't discriminate is well-protected from litigation. 

I d like to point out that since the EEOC admits that it never su- 
pervised any waivers, I don't know how it quantified the costs for 
now doing so. The EEOC should not assume that it will have to sit 
in on thousands of individual negotiations between employers and 
employees. In addition to the reasons I have stated above, the hun- 
dreds of thousands of workers who participate in exit incentive pro- 
grams do not negotiate the terms of their severance. 

Senator Metzenbaum. Thank you very much, Ms. Brown. 

Our last witness, the cleanup hitter, is Mr. Dennis Vaughn, on 
behalf of the U.S. Chamber of Commerce and the California Em- 
ployment Council, Washington, DC. 

You might tell us, Mr. Vaughn, where you are from. 

Mr. Vaughn. I am from Los Angeles, CA originally, Senator 
Metzenbaum, and I've been here in Washington for the last 3 
years, practicing with my law firm. 

Senator Metzenbaum. And do you want to state the name of 
your law firm for the record? 

Mr. Vaughn. The law firm is Paul, Heistings, Janofsky & 
Walker. 

Senator Metzenbaum. I see it is in your statement. We are very 
happy to have you with us, Mr. Vaughn. Please proceed. 

Mr. Vaughn. Thank you very much. Senator Metzenbaum, for 
the opportunity to appear before you here this morning. I can tell 
that you very carefully read the testimony that all the parties have 
submitted, including mine, based on your earlier questions, so I'm 
not going to attempt to summarize the testimony. Instead, I am 
going to go directly to what I think is the crux of the issue. 

Senator Metzenbaum. May I just hold you for a minute? It is my 
understanding that Ms. Brown is trying to make a noon plane, and 
if she sits here, she is going to miss that plane. So Ms. Brown, if 
you want to leave to catch your plane, please feel free to do so. 

Ms. Brown. Thank you veiy much. Senator. 

Senator Metzenbaum. And I apologize to you, Mr. Vaughn, for 
interrupting you. 

Mr. Vaughn. That is perfectly all right. Ms. Brown isn't the first 
person who has walked out on a presentation of mine. [Laughter.] 

I want to turn to what I think is really the crux of the issue 
here, that the Committee needs to keep foremost in its consider- 
ation in deciding what should be done in this area, and that is 
whether or not the Committee action in extending the moratorium 
on the EEOC rule, if that's what you elect to do, whether that will 
be in fact counterproductive to the interests of older employees 
who are involved in terminations from their employment. Now, the 
reason I ask the question is this. 

Under the law as it presently exists, as reflected by the decisions 
of the five courts of appeals that have been referred to, an employ- 
er and an employee may voluntarily enter into an agreement rela- 
tive to the termination of that employee's employment, and that 
agreement can provide enhanced benefits for the employee, and in 
exchange for the enhanced benefits, the employer may seek a re- 
lease. 
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The question is, If an employer may not seek a release, what will 
employers do? Will they continue to offer enhanced benefits? Will 
they offer benefits that, although may be enhanced, are less en- 
hanced than they are now? Or will they cease to provide enhanced 
benefits? 

low, your committee conducted a study, and you have referred 
to some of the largest employers in the United States who indicat- 
ed to you that they did not seek releases in connection with early 
retirement. 

I would pose the question whether or not the benefits they were 
talking about. Senator Metzenbaum, were enhanced benefits. Were 
they greater retirement benefits than the employees would have 
been entitled to receive in any event under the policies of those 
companies? 

And if they were 

Senator Metzenbaum. Yes, they were. 

Mr. Vaughn [continuing]. They were— then I would suggest 
that— and I don't doubt at all your survey — but my personal expe- 
rience in representing employers in a variety of different industries 
throughout the United States, both in the East and in the West, is 
that increasingly employers are seeking releases where they pro- 
vide enhanced benefits. Because we have an increasingly litigious 
society, they see more and more claims of all sorts being filed, and 
they realize that if they are going to give something more than 
they have to under law, or by policy, then they should have some 
assurance that litigation will not arise out of it. 

And Fd like to give Mr. Graham's case as simply an example. 
Mr. Graham said that he received enhanced severance benefits of 
|20,000. He said he also received an enhanced pension benefit of 
$700 or $800, I assume per month. Mr. Graham is 55 years old. A 
quick calculation, given his normal life expectancy, would indicate 
that the total benefits he received that were enhanced, over those 
he otherwise would have received, were in the vicinity of about 
$200,000. 

Now, that is a very, very significant added consideration by the 
employer, and I don't think it is inappropriate at all ihat the em- 
ployer under those circumstances would request that a release be 
signed, which is what it did. 

The employer could have provided no enhanced benefits at all. It 
could have t^iiminated Mr. Graham's option to consider whether he 
wanted enhanced benefits in exchange for a release. It could have 
said no enhanced benefits. Or, it might have created a reserve in 
the event of litigation by reducing the amount, so it was $50,000 
more, or $100,000 more. 

But Mr. Graham benefited very, very materially. Remember, he 
consulted a lawyer. He eot the advice of his lawyer. The lawyer 
told him it probably isn t worth fighting, because whatever more 
you might get wouldn't be enough more to pay the lawyer's fepi 
involved. 

So he made a voluntary and know^.ig decision. He didn'l like to 
be put in that position, but the other alternative was to h ^ nit 
had that decision to make at all, to not have been granted Mr - 
efits. And I think that is what will happen if employers canrot relj 
on releases— either that, they won't give the benefits, or thty wir 
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give them, but their effectiveness will be contingent upon the proc- 
ess of supervision and approval by the EEOC. 

And while I have no empirical data, statistics, to prove how 
much that would add to delay, you can see that one case being 
processed here in the normal course has taken nine months. Now, 
imagine if the EEOC were inundated with tens of thousands, hun- 
dreds of thousands, of releases to supervise and review. 

I see the red light is on, so if that is the indicator that I should 
cease, I will do so. 

Senator Metzenbaum. You got the message. Thank you. 

[The prepared statement of Mr. Vaughn with an attachment fol- 
lows:] 
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TESTIMONY OF DENNIS H. VAUGHN 
OF BEHALF OF THE CALIFORNIA 

EMPLOYMENT LAW COUNCIL 
AND THE CHAMBER OF COMMERCE 
OF THE UNITED STATES 
BEFORE THE LABOR SUBCOMMITTEE 
OF THE SENATE LAEOR AND 
HUMAN RESOURCES COMMITTEE 



May 24, 1988 



Mr. Chairman and Members of the Committee: 

My name is Dennis Vaughn, I am a partner in the law 
firm of Paul, Hastings, Janofsky t Walker and I am testifying 
on behalf of the California Employment Law Council ("CELC" or 
"the Council") and the Chamber of Corai^erce of the United 
States ("the Chamber" }• I am grateful for the opportunity to 
express the concerns of the Council and the Chamber about 
possible legislative changes that would prohibit employers and 
employees from settling age discrimination claims unless the 
employee has first filed a discrimination charge with the EEOC 
and the proposed settlement has been approved by the 
Commission. 

The CELC is a voluntary, non-profit organization 
comprised of approximately 60 employer-members representing a 
broad segment of California's employer community. CELC 
members employ in excess of 400,000 C*.iifornia employees. 
CELC was formed for the general purpose of promoting the 
common interests of employers and the public in sound govern- 
ment policies, procedures, and laws pertaining to employment 
practices. 

The Chamber is the world's largest federation oZ 
business companies .\nd associations. It represents approxi- 
mately 180,000 businesses of every type throughout the 
country, plus several thousand organizations, such as local 
and state chambers of commerce and professional and trade 
associations. The Chamber has a strong interest in the Age 
Discrimination in Employment Act, 29 U.S.C. S 621 et seq . 
("the ADEA"), and in any amendment that might curtail the 
ability of parties to reach settlements under the Act. 

Both the Council and the Chamber are very concerned 
about recent Congressional action that temporarily suspended 
regulations promulgated by the EEOC which h;^d recognized that 
employers and employees couJd settle age discrimination claims 
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without obtaining advance approval from the ^'XX:, provided 
such settlements were knowing and voluntary. The temporary 
suspension lasts through the end of fiscal year 1988, and 
Congress presumably must now consider whether to let the 
matter stand r with the result that the suspension concludes at 
the end of fiscal 1988, or to extend the suspension or make it 
permanent. The CELC believes that any extension would be 
unwise because: 

1) It would be contrary to established law govern- 
ing settlements under the ADEA and similar statutes prohibit- 
ing employment discrimination. 

2) It would be contrary to the interest that both 
employers and employees have in negotiatin*? settlements of age 
discrimination claims. Such settlements of fen result in very 
substantial payments to older employees at a i^ime when they 
are seeking work and can most readily use the money. If 
Congress provides that settlements and releases will no longer 
be effective without prior EBOC approval, most employers will 
stop offering generous severance packages to laid off 
employees in exchange for a settlement and release. Instead, 
employees who are laid off will be forced to file a charge and 
attempt to negotiate a settlement with theic employer subject 
to eventual approval by the EEOC. Such a settlement may not 
be forthcoming, or if it is, years may pass before final 
approval is obtained from the EBOC and the employee receives 
any benefit from the settlement. 

3) A further suspension of the EEOC's regulations 
is not necessary to protect older workers. The EEOC's regula- 
tions permit any employee to challenge a settlement if he 
believes that he entered into it without the opportunity to 
know and understand his rights or if he believes that he did 
not act voluntarily in agreeing to a settlement. Even if the 
EEOC finds that a settlement is knowing and voluntary, the 
employee can still file suit and have the courts reexamine the 
question of whether a settlement was knowing and voluntary. 
The settlement is only effective if the EEOC and the courts 
both conclude that it was knowing and voluntary. 

I would like the opportunity to address each of these 
three points in depth. Before I do, however, I would like to 
point out that the debate on this issue has suffered somewhat 
by the repeated reference to settlements not approved by the 
EEOC as "unsupervised waivers.** The settlements authorized by 
the EE0C*8 regulations are not in any sense unsupervised. To 
the contrary, if any employee has a complaint about his 
settlement, he can obtain detailed supervision and review by 
both the EEOC and the courts of the circumstances under which 
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the settlement <^as reached in order to make certain that the 
settlement was knowing and voluntary. 

I think it is also somewhat misleading to be talking 
about waivers. A waiver usually implies that you are giving 
up something for nothing and completely abandoning your 
rights. As someone who has negotiated many such settlements, 
I can assure you that this is not the case with age discrimi- 
nation settlements. In many cases, to avoid the very substan- 
tial expense of litigation and the uncertainties associated 
with jury trials under the AOEA, employers are willing to pay 
very substantial sums to avoid litigation. Settlements pro~ 
viding for severance payments in amounts equal to $25,000 or 
$50,000 are common. Thus, we are talking here about settle- 
ments, not waivers in the sense of giving up something for 
nothing. 

With this in mind, I would like to turn to my three 

points: 

I. Every Court Of Appeals That Has Considered The Issue 
Has Correctly Ruled That Employers And Employees Can 
Settle Claims Of Age Discrimination Without The Need 
For Prior EEOC Approval Of Each Such Settlement. 

The EEOC regulations in question have been attacked 
as supposedly inconsistent with the ADEA because they recog- 
nize that employers and employees can settle age discrimina- 
tion claims without prior EEOC approval. When the EEOC first 
considered adopting this regulation, the law on this question 
was relatively unsettled. Since that time- however, five 
courts of appeals have ruled on this issu^ Every single one 
of these courts has held that settlements and releases under 
the ADEA do not have to have prior EEOC approval before they 
become effective.*/ In two of these cases, plaintiffs peti- 
tioned the Supreme Court for further review, but the Court 
declined to hear the matter. 



*/ See Valenti v. International Hill Services, Inc. , 45 FEP 

Cases 1054 {3d Cir. 1987); Runyan v. National Cash 
Register Corp. , 787 F.2d 1039 {6th Cir.) (en banc), cert, 
denied , 107 S.Ct. 178 {1986); EEOC v. Cosmair, Inc. , 821 F.2d 
1085 {5th Cir. 1987); Lancaster v. Buerkle Buick Honda Co. , 
809 F.2d 539 {8th Cir.), cert, denied , 107 S.Ct. 3212 (1987); 
Dorosiewicz v. Kaiser-Roth Hosiery, Inc. , 823 F.2d 546 {4th 
Cir. 1987). 
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Opponents, howaver, have continued to argue that the 
EEOC must give prior approval to all settlements based on the 
language of the minifflUffl wage and overtime enforcement pro- 
visions of Section 16(c) of the Fair Labor Standards Act, 
which Congress incorporated by reference when it enacted the 
AOEA. Every Court of Appeals that has considered this argu- 
ment has rejected it. These courts have noted the substantial 
differences between minimum wage or overtime cases under the 
FLSA and discrimination cases under the ADEA. In FLSA cases 
the factual issues are usuaVy limited to simple and straight- 
forward calculation of the number of hours an employee has 
worked and his or her rate of pay. There is little room for 
factual dispute as to these issues and thus little justifica- 
tion for the negotiation of pettleroents. In age discrimina- 
tion cases, by contrast, "the tactual issues frequently con- 
cern determination of motive and intent." Runyan v. National 
Cash Register Corp. , 787 F.2d at 1044 n. 8. In cases like 
these, courts have found that requiring prior EEOC approval of 
every settlement and release would be contrary to Congress' 
stated preference "to encourage voluntary resolution of dis- 
putes under the ADEA." Id^ at 1045. 

The uniform view of the courts is also reinforced by 
the legislative history of the ADEA. When the statute was 
enacted. Senator Jacob Javits, a leading sponsor of the legis- 
lation, stated that an important objective was to avoid the 
"delays which plague so many of our agencies, such as the EEOC 
and the NLRB. The EEOC, for example, is already years behind 
in disposing of its docket. Such delay is always unfortunate, 
but it is particularly so in the case of older citizens to 
whom, by definition, relatively few productive years are 
left . "*/ 

Likewise, Senator Williams argued that the Act should 
allow the employee "to resolve the dispute himself or work out 
a compromise with an employer."^/ The Act's sponsors repeat- 
edly emphasized the desirability of informc^l conciliation and 



*/ Age Discrimination in Employment: Hearings on S. 830 and 

S. 786 Before the Subcommittee on Labor of the Senate 
Committee on Public Welfare, 90th Cong., 1st Sess. 24-25 
(1967). 

^/ 123 Cong. Rec. S. 17275 (daily ^d. Oct. 19, 1977) 
(statement of Sen. Williams) (emphasis supplied). 
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settlements r recognizing that "the best relationship is volun- 
tary,"*/ 

While the courts have decided that settlements and 
releases do not require prior eeOC approval in every case, 
courts have examined settlements and releases carefully to 
make sure that they have been entered into knowingly and 
voluntarily. Thus^ for example, in the Runyan case, the court 
found that a release and settlement agreement was knowing and 
voluntary because the employee who signed the release r 
Mr, Runyan, was "a well-paid, well-educated, labor lawyer with 
many years of experience in this area* Indeed, evidence in 
the record suggests that [the employee] tried to take 
advantage of (the employer] by taking the full benefit of a 
reasonable and understood bargain, while attempting to part 
with what he thought might be only illusory consideration in 
return," 787 P. 2d *t 1044. 

A similar attempt to take the money, but renege on 
the deal, was likewise thwarted by the court in Hand v, 
Dayton-Huds on, 795 P. 2d 757 (6th Cir, 1985). In that case, an 
employee, Kr, Hand, accepted $38,000 in exchange for signing 
what purported to be a release of all claims against his 
employer. What the employer did not know was that Mr, Hand 
had secretly retyped the settlement agreement so that it 
preserved intact his claims for age discrimination and breach 
of contract. After cashing the check, Mr, Hand filed suit. 
The Court of Appeals dismissed the age discrimination claim as 
barred by the settlement agreement given the employee's 
"intentional fraud." 775 P. 2d at 759, 

These are the kinds of settlement agreements and 
releases that the courts are enforcing and which they ought to 
enforce. Interestingly enough, if Congress had amended the 
ADEA to require prior EEOC approval of all settlements, both 
Mr. Runyan and Mr, Hand would have been successful in their 
efforts to take the money and sue. 

II. The Challenged ESOC Regulations Merely Establish 
Standards Por Determining Whether Settlements And 
Releases Are Knowing And Voluntary. 

The EEOC's regulations make no substantive change in 
the law by recognizing that prior EEOC approval is not 
required of every settlement, instead, they reflect the 



*/ Age Discrimination in Employment, supra p. 89 (remarks of 
Sen. Yarborough). 
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consensus view of the courts on this issue. The principal 
effect of the challenged regulations, therefore, is to estab- 
lish standards for assessing whether settlement agreements and 
releases are knowing and voluntary. In this regard, the 
regulations are highly protective of the rights of employees, 
perhaps too much so. The regulations provide that a settle- 
ment and release will only be considered valid if: 

(1) The agreement was in writing, in 
understandable language, and clearly 
waived the employee's rights or claims 
under the ADEA; 

(2) A reasonable period of time was pro- 
vided for employee deliberation; and 

(3) The employee was encouraged to consult 
with an attorney. 

The regulations also provide that employees cannot 
release or settle matters pertaining to future rights. Thuf, 
an employer could not ask employees to sign an agreement 
stating that in the ifuture they would not be covered by the 
ADEA. Similarly, a release is not valid if it is given in 
exchange for benefits the employee is already entitled to; the 
employer must offer extra benefits or money co the employee to 
support the validity of any settlement. 

Finally, the regulations specify that settlement 
agreements may not affect the EEOC's power to enforce the ADEA 
or interfere with the right of an employee to file a charge or 
participate in an investigation. Under this provision, the 
EEOC has taken the position that an employee may challenge the 
knowing and voluntary nature of a settlement agreement he or 
she has signed and continue to reap the benefits provided for 
in the challenged agreement. This seems unfair to me. If an 
employee believes a settlement agreement is invalid, he or she 
should not have it both ways by being allowed to continue to 
benefit from the provisions of the challenged agreement. Be 
that as it may, the EEOC's regulations should not continue to 
be suspended for this reason. Problems of this sort can be 
resolved on a case-by-case basis in the courts. 

III. The ADEA Should Not Be Amended To Require Prior 
EEOC Approval Of All Settlements And Releases. 

Current legislative initiatives on this issue are 
framed as a suspension or repeal of EEOC's regulations. But 
this is not really what is going on. It is clear under 
current law that ADEA settlements do not require prior EEOC 
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approval. Dnder the guise of repealing EEOC regulationb 
however, certain groups are actually seeking to amend the adfa 
to change established law on this issue. 

Indeed, shorMy aft«r Congress enacted its temporary 
suspension of the EEOC's regulations, the American Association 
of Retired Prisons ("AARP") filed a brief with the United 
States Court of Appealj for the Third Circuit {copy attached) 
in which it characterized the action of Congress as "recent 
and unequivocal expressions of congressional intent that the 
/«DEA does not authorize the unsupervised release ^f ADEA 
f J^^^^ at 4. AARP then argued that- the uniform 

holding of every court on this issue should be overruled 
because "(i]n suspending the EEOC's rule. Congress effectively 
rejected the reasoning of those cases upon which the rule is 
premised." id^ at 10 n, 4. Thus, having failed to convince 
the courts that prior EEOC approval is required of every 
settlement under the ADEA, groups like AARP are now essen- 
tially asking the Congress to amend the statute on this point. 

CELC and the Chamber believe such an rmendment would 
be unwise and would hurt both employers and employees alike. 
Such an amendment would impose a new layer of bureauciracy on 
the settlement process. Employers and emplcyees would no 
longer be permitted to sit down and settle age discrimination 
claims, even in cases where both parties are represented by 
counse«.. Instead, all such claims and proposed settlements 
would nave to be submitted to the EEOC. No settlement could 
be cnsummated and no money would change hands until the EEOC 
gave its approval. 

This would substantially alter the current settlement 
process, sucn settlements may take place in many different 
contexts, but one typical context is when - » employer is 
closing its plant or reducing its workforce. In this situa- 
tion, many employers will offer laid-off employees a substan- 
^cn nSn " scversnce bonus, p#»rhaps as much as $25,000, 
$50,000 or more, in exchange for a b-»ttlement and release of 
all claims arising out of the termination of their employment. 

Such settlements substantially benefic the 
employer. Generally, a financially strapped company that is 
laying off employees can ill afford the expense and distrac- 
tion of protracted litigation that may resul' from layoffs and 
plant '^losings. 

These settlements also substantially benefit the 
employees who are laid off. Usually, these settlements put a 
substantial sum of money in the employee's pocket when he or 
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She needs it most — during the critical period following a 
layoff when the employee must find a new job. 



The EEOC's experience confirms that most laid-off 



employees view the availability of an immediate settlement as 
a plusr rather than a minus. In ar. article in the Labor Law 
Journal, EEOC Commissioner Silberman recounted that: 



in Fobruaryr 1986, the Commission reviewed 
for possible litigation a number of claims 
involving ADEA releases. In two claims 
Dresenting similar facts, the companies 
rfere implementing reductions in force and 
offering employees severance pay in 
exchange for relpases of potential AOEA and 
other claims. The consideration offered 
wa5t substantial: an employee with 30 years 
of service who earned $25,000 a year, for 
instance, would receive $28,846. The 
releases were written in plain English, 
recommended consulting an attorney, and 
provided time for careful consideration. 

Our investigation revealed that 
approximately 50 persons executed releases, 
but only four wished to challenge them. 
Under a rule that unsupervised releases are 
per se impermissible, the 46 individuals in 
these two cases who decided that they would 
prefer to receive the consideration rather 
than file a charge would have been deprived 
of that option. 



R. Silberman and . Bolick, The EEOC's Proposed Rule on 
Releases of C]a i' 3 undpr the ADEA , 37 Labor Law Journal 195, 
200 (April 1986). 



Amending the ADEA to prohibit settlements t^at do not 



have prior EEOC approval would put an end to thic mitially 
beneficial process. Employers will no longer offer generous 
severance packages in exchange for a settlement and release i£ 
the agreement in question is not valid because it lacks EEOC 
approval. Instead, most employers can be expected to pay 
employees the minimum tney are Iw ^lly entitled to and to ^-^ve 
their remaining funds to be used for litigaLing or settling 
charges of discrimination that are actually filed. 

Employees will be ligniTicantly hurt by such an 
amendment. Instead of getting money up frcpt when they really 
need it, employees will have to file a charge anu await the 
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results of an EEOC investigation and the Commission's approval 
of a settlement. Recently, the EEOC has come under attack by 
Congress for difficulties it has experienced in handling its 
caseload. Chairman Hawkins has stated that "recent egregious 
mismanagement of over 900 ADEA cases by the Commission has 
caused public outrage and raises serious concerns about the 
EEOC's ability to effectively enforce the laws." Cong. Rec. 
at E563 (daily ed. Mar. 8, 1988). The Commission will find it 
even more difficult to stay on top of its substantial backlog 
if it has to carry out the additional assignment of reviewing 
and giving its approval to every single one of the tens of 
thousands of age discrimination settlements that are reached 
in this country every year. Moreover, with such a daunting 
work load, the process of obtaining Commission approval of 
settlements can be expected to take years. Both this 
Committee and groups who claim to represent olde*- Americans 
should ask themselves if it really makes sense to require 
every ADEA settlement to be reviewed and approved by the EEOC 
before any money changes hands, given the EEOC's current 
backlog and lack of staff and resources. 

Moreover, requiring the EEOC to review and approve 
every ADEA settlement will not provide significant additional 
protection to older workers. The EEOC's current regulations 
already authorize employees to file a charge when they are 
dissatisfied with the knowing or voluntary nature of a settle- 
ment agreement. The validity of the agreement is thereafter 
subject to careful scrutiny by both the EEOC and the courts. 
Again, the Committee must ask itself whether it makes sense 
for the EEOC to have Lo review every settlement agreement 
under the ADEA, or whether the Commission should focus instead 
on settlement agreements where the employee has a complaint. 
While the former approach may offer greater opportunities for 
the Runyans and Hands of this world — sophisticated people 
who know exactly what they are doing when they sign a release, 
the litter approach seems better calculated to protect 
employees who really need to rely on the Commission. 

Finally, one cannot help but be disturbed by the 
paternalistic approach embodied in the suggested amendment to 
the ADEA. Undei Title VII it is clear that minorities and 
omen can settle discrimination claims without prior EEOC 
approval, provided that such settlements are knowing and 
voluntary. See, e.g. , Onited States v. Allegheny-Ludlum 
Industries, Inc. , '317 F.2d 826 {5th Cir. 1^75), cgrt~denied , 
425 U.S. 944 (1976) . Nor is prior government approval 
generally required of settlements in the personal injury 
context. However, by passing an amendment requiring such 
approval under the ADEA, Congress would be indicating that 
older employees, virtually alone among potential plaintiffs. 
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must have prior government approval before they can settle a 
claim. There is absolutely no basis for such misguided 
paternalism which can only hurt both employers and employees 
alike. 

CELC and the Chamber respectfully request that the 
Congress reject any attempt to extend the current suspension 
of the challenged EEOC regulation and any other attempt to 
amend the ADEA to require prior EEOC approval of knowing and 
voluntary settlements. 
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Senator Metzenbaum. Let me ask you, does it bother you at all 
as a lawyer—and Fm a lawyer as well— that Mr. Graham had to 
opt for a position to quit, and to take early retirement? Because to 
choose an alternative route would have meant that whatever he 
might have recovered would have been eaten up by legal fees. And 
do you think that Congress ought to consider providing—maybe we 
do now provide- for the allowance of legal fees to bring an action? 
[(Jonferring with staff]. I am told that the law does provide for the 
payment^ut the question is what do you have in out-of-poCKet ex- 
penses? The cost of paying the lawyer until you win is very expen- 
sive, and if you lose, then you really are hurting very badly. 

Do you think there is some inequity there for the individual 

Mr. Vaughn. I think in terms of the ADEA's provisions. Senator 
Metzenbaum, which you focus on recovery of attorneys' fees, they 
are quite fair, because they permit the recovery of attorneys' fees 
to the plaintiff in one of these cases if he or she is a prevailing 
party, and they permit the recovery of costs. And I think as a prac- 
tical matter, there are many plaintiff's lawyers who in effect 
tinance these cases; they don't require payments en route until a 
final decision, and so the employee is really not out of pocket 

So I think Mr. Grahiam's concern, quite frankly— he mentioned 
it, but I was surprised he mentioned it, because if he thought he 
had a meritorious case, he would have recovered attorneys' fees. 

Senator Metzenbaum. Let me quote from a recent Fortune mag- 
azine article entitled, "The Down Side of Downsizing." 

In discussing the productivity risks associated with corporate 
cost-cutting, the author states as follows: 

Above all, say the managers who have been through the downsizing mill, the 
people being let go must be treated with respect, kindness and even solicitude That 
sounds idealistic, but in practice it is less a matter of human decency than of hard- 
nosed pr^atism because the employees wno remain will be watching closely to 
see how the laid-off are treated. ^ 

How are waivers helpful in promoting the kind of good will re- 
ferred to in Fortune magazine? 

Mr. Vaughn. I think. Senator Metzenbaum, because waivers are 
applicable where employees are receiving enhanced benefits, that 
the fact of the enhanced benefits is very important and ser/ices all 
ot the purposes that you referred to in the quotation. And I would 
agree with the quotation totally. I agree that employees who are 
involved in a termination are going through a traumatic period, 
. ^^^^ ^® treated with sensitivity. And I think the fact 
that Mr. Graham was offered $200,000 in extra benefits demon- 
strates that. 

I don't believe that requesting a waiver takes away from that. 

It IS very important to note that an employee ran sign a 
waiver— Mr. Graham could and did sign that waiver— and he still 
has the right to go to the EEOC and file a charge claiming that the 
war/er was not knowing and not voluntary and did not otherwise 
comply with the EEOC's regulation. And if he doesn't receive satis 
faction from the EEOC, he has the right to go into Federal court 
^1.^ ^^^^^ obtain a review and a judgment, first by 

the EEOC, and then by the court. And if either of them are of the 
opinion that the release has not been knowing and voluntary, it 
will be set aside. So he's got more than adequate protections 
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Senator Metzenbaum. Well, I can appreciate the fact that the 
enhanced benefits redound to the employee's benefit. How does the 
execution of the waiver affect that process? Why do we need it? 
And how do you explain the fact that so many thousands of em- 
ployees have been retired by major corporations in this country, 
and they haven't seen fit to use waivers? 

Mr. Vaughn. Senator Metzenbaum, I think that as there is more 
and more litigation on issues such as this, employers become more 
wary. I think they are less inclined to give enhanced benefits with- 
out releases or waivers in exchange. I think their lawyers advise or 
caution them to be careful, and that being careful would involve 
getting a release if you are going to give added benefits. 

So I think the effect is that there will be fewer employers doing 
what apparently the employers you referred to in your statement 
have done in the past. 

Senator Metzenbaum. As I stated earlier, this is a quote from 
our survey — one top corporate official stated, "Waivers could un- 
dermine the atmosphere of good will that is essential to such a vol- 
untary program.'* He explained that the waiver request could dis- 
courage participation by arousing needless suspicion among em- 
ployees. 

Would you challenge that statement? 

Mr. Vaughn. 1 think if it is improperly handled, that statement 
could be correct, and 1 think it depends on how it is handled, and I 
would never counsel a client to handle it in a way that would cause 
needless unrest and confusion and uncertainty. 

1 think the first witness who testified, that in that case the situa- 
tion was not handled to perfection. 

Senator Metzenbaum. Mr. Vaughn, thank you very much for 
your testimony. 

1 thinlc the witnesses have been particularly helpful today. 1 
think the testimony has been very balanced. I appreciate your 
being with us, Ms. Clauss, and with your past experience, your tes- 
timony is particularly incisive and helpful. 

At this point, I would like to insert in the recorc written materi- 
als describing voluntary exit incentive programs offered by a 
number of companies in recent years. These materials, submitted 
to subcommittee staff by IBM, AT&T, Union Carbide, and Polaroi ' 
arp examples of exit incentive programs that do not seik any 
A^aiver of employee rights. 

[The material referred to and additional material supplied for 
the record follows:] 
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Alur 



IUttMf1n*A.Hagwi Su.teiOOO 

n^.^"^?.,. ii20 20thStree.NW 

0,rec.OrandAHorney Washington DC 20036 

202 457 3038 



hay 12, 1988 



Nr. James J. Brudney 
Chief Counsel - 

Senate Labor Subcomnlttee 
608 Senate Hart Office Building 
Washington, DC 20510-6300 

Dear Jim: 

Enclosed is the AUT Transition Protection Payment Plan, 
wnicn was made zvailable to management employees <n salary grades 
1 through as long as they were not designated as "Retained 
Fnployees,- during specified periods of time in 1986 and 1987. 
Each department had a different time period so that thp force 
reduction under this plan occurred gradually. There was no waiver 
requirement under this plan. 

Additional information Is forthcoming, but this may be a 
start for you. I hope to get the rest to you tomorrow. 

Sincerely, 



«l9P H.ciXk»_c^^^ t 

Enclosure 
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X h«r«b/ adept th« a — n d— nf to th« M«T Tr«n«itiofi 
Pretvotion i«yM&t viaa (trrf ) wbioh ar« r«fl«ot«d ia tha 
ftttaehtd oapy of T9PP* laoh aaandMnt ■hall ba Aaaaad offactlva 
on tha data of ita Initial laplaMntatlan, aatnJ an/ ootioaa 
pravlously takan In oonfonuaoo tboranlth ara haraby mtlflod* 

Z iMTCby authorlao tba aanlor vloa Fraaldaat - Paraonaal of 
araT to naka oaandaanta to tha Transition Protaotlon Pa/MOt flan 
ag ha/aha daaaa appropriate. 
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ATIT TMNtlTZoir ntOTICTZOir »An«T fUOt 

Mn foiiKAn fUN ottcumoN 

»• ATIT Trwultion »rot«otlm fayiMt tian ("«»• 
Man") !• d«.Hn.d to prevld. .pMlflatf ..p.r.tien ptyMnt. to 
untvMMt MployMt Who bava bMit daalgmttd aa ethar thui a 
"Mtainad topleyaa- putauant to tha tana of tha AT«T row. 
Nantvaaant omdallnaa and who, in aoooi-dtnca with tha roroa 
Nanavaaant Ouldallnaa, althar (I) .laot to tanlnata tbalr 
•«Ploy«ant or (II) „, daal«natad by tba Coapany for 
InvolunUry taalnatlon. tha atiT roroa Managaaant ouldallnaa 
ara not a part ,t and ara not aubjaot to tba flan. Any 
datanlnatlena Mda undar or purouant to tha ATiT Forea 
Manavaaant Ouldallnaa ahall not ba aubjaot to tha provlalena 
Of or any ravlav undar thla pian. 

TYfl QF 

On«« tha daf Inltlona of the lapleyaa Hatlraaant 
Xnooae laourlty Aot of i»74 (WtA). tha plan la olaaolflad aa 
a mlfara plan for purpeooa of prevldln« a apaolf lad poat- 
•■pleyaaai payaant. 



-1- 
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PAMieiPATIOH 

An ^lQY%% !■ a pirtioipant in ttia »Xan if ha/aha 

(i) ia a raguXar full or part-tiaa managaaant aaployaa with Mt 
laaat aix montha nat araditad aarvio* (including an aaployaa 
who ia raoaiving diaability banafita or ia on a laava of 
abaanoa vith guarantaad rainatataaant righta) in aalary grada 
1 through 11^ (or aquivalant aalary gradaa or poaitiona), 

(ii) ia not daaignatad aa a "Ratainad taployaa" undar tha 
AT&T rorea KanagaB4 x Ouidalinaai and (iii) daring a tiaa 
pariod apaoifiad by tha co^panyi aithar (a) alacta to 
tarainata aaployaant voluntarily in acoordanea vith tha ATAT 
roroa Managaaant ouidalinaa or (b) ia involuntarily taminatad 
froa aaployaant by tha coapany in aeoordanea vith tha ATAT 
rorea Managaaant ouidalinaa. 

Zndividuala vho ara daaignatad aa "Matainad 
taployaaa" undar tha ATAT Foroa Managaaant Ouidalinaa ahall 
not ba partioi^anta in thia Plan nor aligibla for any payaanta 
haraundar. lapiywf vho tarainata aapl^yaant or vhoaa 
aaplovaan t ia torainatad bv tha Coaaany for any othar raaaon 
not aaaeoiatad vith nor undar tha ta raa of tha ATAT roroa 
Managaaant Ouidalinaa ahall nat ba partiaipMit. in tha Plan 
nor aligibla for anv aavaanf haraundar. 

Tha [titla of offioar] of [naaa of ooapany]i vith tha 
ooneurranea of tha fanior vioa Praaidant*Paraonnal of ATATi 



^Managaaant aaployaca in aalary grada 11 vho ara 
partioipanta in tha lft«4 ATAT Itook Option Plan ara not 
aligibla to partioipata in or raoaiva any payaant undar thia 



Plan. 
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dut^nilnts If vhtn tha PUn is to applied tnd to vhot 
poiltiono and groupo of raployooo tfto fltn Is to bo oppUtd. 

ILIQIllLtTY 

In ocdor to bo oligiblo to roooivo bonofito undor tho 
Plon^ on oipioyoo matt 

• bo 0 pvrtioipont in tho Plan; 

0 imovooobly of for, m or boforo tho doto opooifiod 
in tho portioultv pion ivploaontotion^ to vol\ant«rily 
oovor hio/hor oiployiont vith tho Co^^ny or bo 
dooignotod by tho Coipony for involuntory toninotion 
in oooordtnoo vith tho ATiT roroo Nonogooont 

OttidolifiOOl ^ 

• ootually toninoto hio/hor oaploymont on tho doto(o) 
roqulro4 by tho portiouXor n«n iaploaontotien or on 
0 dau oooopttbl^ to tho coapany. 

l.i»itation em f^^^^ »* tioipanta , zf aoro 

than tho aaxiauM aoooptabla mmbor of portioipanta (ao 
dataxBinad by tho Co^pony) offor to oovor thoir o^loyiont 
voluntorily, oolootion of oaployooo vho My volunUrily 
torainata oaployaont ond roooivo Plan bonofito vil) bo baaod 
on doooonding ordor of not oroditod ooxvieo. 

Mfttool of j^mthag o^ttti?" iro partlolpant ahall ba 
aligibla for o payaant undar thia Plan if h^oho baa daolinod 
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to aeeapt a litarali leoal poaltlon (aaa^i aalary grada and 
aasa ganaral ^aegraphlo araa aa tha aaployaa'a ourrtnt 
pofltlen) offarad to bi^/har during tha atafflng proeaaa under 
tha ATIT roroa Nanagaaant Ouidallnaa and haa baan daaignatad 
for tariination by tha Ceapany. ror purpoaaa of thi^ 
proviaioni a local poaition ia ona nhioh vould not qualify an 
•aployaa for tha Coapany'a ralooation prograa. 

PiM wmmn 

Amount of iavranoa Pav i A Plan partielpant who la 
aaparatad uiidar tha previa iona of tha ATiT rorwa Nanagaaant 
Ottidollnaa, aithar voluntarily or purauant to a Coapany 
daaignation of involuntary tarainatiofli vill bo previdod with 
a aaparation payaant in an taount aqual to tha partielpant*. 
annual oovarad eoapanaation (aa dafinad baloir}i providadi 
hovavari for aaployaaa with laaa than 30 yaara of nat oraditad 
aorvioai tha aaount of tha aavaranea payaant ahall bo raduead 
91 for aaoh full or partial yaar of nat uraditad aarviea laaa 
than 30 yaara • for any partielpant vhe haa batvaon • aentha 
and 3 yaara of nat oraditad aatvieoi tha aavaranea payaant 
will agual II of annual oovarad ooapanaation* For axaap7a« if 
a partielpant haa 30 or aera yaara of nat oraditad aarviea and 
hia/har annual oovarad ooapanaation ia |I0|000| ths aaparation 
payaani& vould ba flOiOOOi for a participant with 13 yaara of 
nat oraditad aatvioa and oovarad ooapanaation of lid 000 a 
yaar I tha aaparation payaant vould ba 130 » 000, eo«putad by 
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■ubtrioting froa Iso.ooo tha produot of 40% (i.t. st 
•ttltipUtd fcy I ytara) tnd 190^000. 

CovT^d eynpana^^^on. rpr purpoiav of tha Plin, 
■nnuAl oovarad oo«p«niition ■HiXl bmd thoM itm ■■ ict 
forth and dofinod follevtt 

• iMt •■Hm - annual baalo rata of pay in affaot aa 
of tba data of tha aaployaa«a tarmlnatlon; 

• teaoiai Karit iwyj f^«^^^ • tha largaat of any lunp 

payaant B^da vlthln tha la aonth parlod 
iaaadiataly praoadlny tha data of tarmlnatlon and 
grantad to aiployaa for puxpoaaa of raoogniilng 
and ravardlng auoh Individual 'a parforMnoo for tha 
yaar praoading tha data tha mm ia grantadi 

• h^^x P^CftrtnUyl - « apacifio anount, annualiiad and 
aa in affact on tha data of tha ai^loyaa'a 
tarmination, axpraaaad in dollara or aa a paroantaga 
of haaa aalary payabla to aapleyaaa working in 
dafinad vork looationa in ordar to raoognii* 
ralativaly highar living ooata in auoh loeationa. 
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For uployaaa on an inoMtivo ooaponoation pregr. 
(f .gt, varktting inoontivs cospeRCfi^^len; » tnnu«l oovarad 
eoapantAtion thAll aquAl tha taount of tno btoo o«l«ryf 
opooiAl Borit «v«r4, arta difforontialo aftd inoantlva 
eoBponaation payaontn aotually paid in tho la aonth porlod 
tnding on tha laat day of tha aaoond aonth praoadlng tha 
diolaratien of aurplua ralating to any auoh aaployaa. 

iKoapt for thoaa itm liatatf and daaoribad abova, no 
othar payiant or itaa of Inoeaa or oo«pansatlon ahall ba 
inoludad in tha tarn "annual oovarod eoivanaation" undar tha 
Plan. For part-tic^ aa^.^gaaant aaployaaa, tha ourrant annual 
baaio vaga rata will ba pro-ratad on tha baaia of tha 
ralationahip of aotual houra vorkad to nonal full-tiaa 
aarvioo. 

Wat craditad aarvioa . Por pujppoa-a of oaloulating 
tha Plan payaant, nat oraditad aarvioa io a partioipant*a tara 
of aaployaant, vhioh inoludaa tha ourrant pariod of a 
partioipant*a oontinuouo aarvioa aa wall aa any parioda of 
prior aarvioa that hava baan oraditad undar tha eoapany^a 
bridging of aarvioa r'laa. 
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CALCOLXTIOH Oy UMP ii lfAHATIOK lA^ 
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Taic Withholding . Tht taouAt of any ooporatlon 
pty»tnt it oubjoot to tho withholding of fodorol« otato and 
looal taxaa at tha tiM of payaant and vlll ha raportad on 
XM fon w-a. Kevavari an aaployaa'a total antitlaaant to 
aaparation pay will ha aubjaot to fZCA (aooial aaourity taxaa) ^ 
and mx (unaaployaant taxoa) aa of tha data tha c^oapany 
notifiaa an aaployaa that hia/har offar to volunUrily 
tanlnata has baan aeoaptad or aa of tha data tha Coipany 
notifiaa an aaployaa that hi/aha will ha involuntarily 
taninatad. 

■ntitloaant to Pavaent , Any aaeunta payabla unaar 
tha Plan ralata aolaly to a partioipant*a torainatien froa 
aaployaant and ara not ralatad to a partioipant'a prior 
aarvioa with ATftT or any aubaidiary or af filiaiaC company. A 
partioipant*o right to raeaiva any payaanta undar tha Plan 
doaa*not aatura until auoh partioipant hat tarainatad 
aaployaant aithar voluntarily or involuntarily in aooordanea 
with tha taraa of tha Plan %M tha ATftT Foroa Xanagaaant 
Ottidalinaat 

aavaanta Paon Pa|^. ly^^^^iitfev ar Laava of Ahaanoa. 
Zf a partioipant haa diad prior to tha apaoifiad tarainatlon 
datOi no payaanta will ha aada undar tha Plan to tha 
partioipant or tha partioipant*a haira or aotata. Zf a 
partioipant diaa aftar tavalnating aarvioa hut bafora all 

Firit AmirtdRirtt/TW 

mtm 
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payi^nta art any rtBtining payianta will bm m^U to tha 

ptrtioipantia tpouM or^ if th« partioipant iM^at no 
ourviving opouoo, tno portioipont*o ootnto in • tinfflo luap 
oua 00 ooon oo prootieoblo of tor tno portieipont*o dooth. 

Zf on oaployoo io on dioobility bonofito or o loovo 
of Aboonoo vitA 0 right to guorontood roinototooont ot tho 
tiao of tooooaing o v«rtioipont in tho Plon or prior to 
toralnoting oaployaont (oithor voluntorily or involuntorily) 
undor tho AT4T foroo Nonogoaont auidolinoo« «ny poyaonto undor 
tho Plon to ouoh o portioipont oholl bo ooaputod ond poid oo 
follovot 

HpIovoo on 0 loavo of oboonoo wi th quoronto««^ 
of roinof faanti No poyaont vill bo poyoblo until 
Of tor tho oaployoo 1 0 oaployaont io foraolly 
torainatod in oooordonoo with oithor tho oaployoo *o 
olootion or tho dooignotion of torainotion by tho 
Coapony undor tho ATIT roroo Nonogoaont Ouidolinoo. 

laplovooo on dioibilitv bonofito i Ko poyaont undor 
thio Plon will bo poyoblo until tho oaployoo'o 
oaployaont io foraolly toratnttod in oooordonoo with 
oithor tho oaployoo '0 olootion or tho dooignotion of 
^orainotion by tho Coapony undor tho ATIT foroo 
Nonogoaont Ouidolinoo^ ond ony ooporotion poyaont 
othozvioo poyoblo undor thio Plon oholl bo rodueod by 
tho full oaount of ony dioobility bonofito poid^ 
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un4ar tny disability plan »tlnt«ina4 by tha Coipany, 
•ubaaqaant to tha data of tha aaployaa'a tarmlnatlon 
ftM avployaant or tha data tba «iployaa*a a^ployaant 
vottid hava tarminatad If ha/aha had net baaa 
dlaablad, and no aaparatlcn pa^^Mnt shall ba paid 
until tha full aaount ot tha affsat oan ba coaputad 
(.^.9. aftar all disability payMnts hava baan nada)* 



^ffTHeP Of PMXmx 

yft iuntAgy ffaaration > k Plan participant vho 
irravooably alaots to tanjnata anployMnt volWlWitf 
at hls/har alaotlon at tha tl»a of tha slaotlon to tanlnata 
MployMnt «nd aubjaat to appvoval o« tho for* of payaant toy 
tha Conpany, ba raqulrad to Irravooably salaot and vlll ba 
paid In aeoordanea with ona of tha following nathods of 
paynanti 

1. Unv sua paynant paid in fall on or about tha 

first day of tha aaoond aonth following tha 

aonth of tarmlnatlon. 
a. Por tominatlons whloh ooeur In liSf i lunp aua 

paynont with paynant dafarrad until an or about 

January 90 » 
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J* Luap sua paymmt with payMnt daftrrad until en 
or tbout January 30, ifii or in tha oaaa of any 
aliglbla tanination whioh takaa plaoa in 
Ifii or tharaaftar^ January 30 of tho oalandar 
yaar folioving tha yaar of tanination. 

4. atraaa of payaanta - aqual aonthly payaanta in 
an aaount aqual to tha participant 'a aonthly 
teaio aalary ovar a pariod baginning aa of tha 
firat day of tha aaoond nonth following tha 
aonth Of taraination and looting until tha 
partioipantia aavaranoa payaont ia aahauatad* 

9. itraaa of payaanta (only for oaployaaa who aro 
antitlad to a payaont oqual to ona yaar* a annual 
oovarad eoapanaation) - aguol aonthly payaanta 
ovar a pariod of 34 aontha l»oginning ao of tha 
firat day of tha aaoond aonth following tha 
Bonth of tanination. 

CoaPinv Daaionatad a Plan participant 

vho ia taninatad involuntarily in aoeordanoa with tha 
Coap«ny*a dooignation will ba paid in a aingla luap iua 
payaant on or about tha partioipant*r oaparation data (or aa 
aoon tharaaftar ao ia praotioablo) . iueh participant ia not 
aligibla to alaot any of th<i othor aathedo of payaant of farad 
to partioipanta who alaot to aaparata aaployaant voluntarily. 
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IfilBzxsil 

Zf A p«rtioip«nt r«»tBpioytt4 by AT4T or «ny 
tf f lliatod or iUbiidUry eoapany vi^in tho itao oontrol group 
of oovpanloo «• ATiTi or any otbo;? oo^^y th«t p«rtioip«toa 
ia tho poiwion plan or piano a^ ATaT or vith roopoot to 
vhieh ATI? hao an intorohanga agroosant Ify vhieh tbo 
partioipant io oovorod at tha tiao of rooiployBonti any 
raaaining oaparation payaanto vill oaaoa vith tha data of 
rooaplcy«ont. Zf a partioipant who Im9 raooivod a luap sub 
payaant is raoaployod vitbin tha poriod oovarod hy ouoh luap 
OUB payaant (up to end yoar) , tha Individual vill ropay to 
(naaa of eoapany] tha oquivalant of tha raaaininf aontha* 
payaaato. for oxaaplai if tho partioipant ia grantod a yaar'o 
•aparation pay and raoaivaa it in a luap sua and is ra- 
aaployod aftor f aontha, tha oguivaloat of 3 aontha' 
aaparatien pay auat bo ropaid to tho (naaa of ooapany]. (Oaa 
laot oolumi of "Calculation" «bart on paga 7)f 

Wotvithatandlng any other provioioa af tho fflani ifi 
00 datorainod hy tho (naaa of ooaaittoa]i partioipant failo to 
oontimio to fulfill hio/har lagal ohli^atioaa not to diaoloao 
ceapany propriatary inforaationi any raaainiag unpaid 
oaparatioB payaanta ahall autoaatioally ooaaa and ha 
forfaited. 
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MIPICAL. Liri iKMimAMCg, ommi BKfB ytM 

C«rt«*n othar btnafiti which mn Avployaa !• non«lly 
•liffibla to raoaiva «■ an aotivt aaployaa of tno eeapany ahall 
bo oontinuod undor tbo tonia and for tha poriod aa apaoifiod 
bolovi 

• Kodioal Imaan.^ 

- 'or aapleyaaa vith at laaat fiva yaaro tara of 
ra^yaant - coapany vill pay for oovoraga for 

aftar aonth in vbieh oaployaa tarainataa 
mWployoo Bty oontinua oovaraga for an 
additional • aontbo by paying group proalta for 
oovoraga I 

• 'or anployaaii vith at loaat ona yoar but laaa than 
fiva yaara tara of aaployaant • Coapany vill pay 
for oovoraga for 3 aontha aftar aonth in which 
aaployaa tacalnatoa and oaployaa aay oentinua 
oovaraga for an additional f aontha by paying group 
praaiua for oovaraga r 

- for oaployaaa vith at laaat • aontha but laaa than 
1 yaar tara of aaployaant • oaployaa aay oontinua 
oovaraga for up to 13 aontha aftar aonth in vhich 
oaployaa tarainataa by paying group proalua for 
oovoraga. 
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• Dtnf 1 t«p#n>> »lmit 

* ttpXoyaa My oontinua plan oovmf • for up to 
3 sontho oftor aonth in vhloh oaployto tmlnatoo by 
paying group prtiiur. 

• Baiio OrouB Lifo lB«ug>nfl> 

- Covorago vill oontinuo, ot coaptny oxponooi for 

i aontho of tor aonth in whioh oapleyoo tominotoo. 

0 •uoplOMontai oroup Lif 

- liployoo Bcy oontinuo plan oovorogo for up to 

i Bontho of tor jontft in vbiob a^ployoo toninotoa by 
paying group praaiua. 

a Daoandant flrouP Lifo 

- laployaa aay oontinuo plan oovorogo for up to 

3 aontho oftor aontu in wbioh aaployoo tarainatoa by 
paying group proaiua. 



(Ploaao noto thati offootivo January 1« iai7i oartoin 
of tho ruloa ragarding an oapleyaa*a right to oontinuo, 
at hia/hor ovn oacpanaoi aadieal or dontal oovorogo aay 
ba ohangad in aooordanoo vith tuo proviaiona of tho 
fodorol Gonaolidatod Buagat Haoonoil lotion hat of laaa. 
Affaotod aaployaaa vill ba inforaod of auoh ohangaa if 
and vhan thay boeoaa applioabla.) 
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Othtr than m mandad, tat forth abova, tithar at Coiptny 
or oiipleyoo oxpomo, til oovorogoo ooooo at tha and of tha 
Bonth af tho aaployaa'a tarainatlen. Notvithotandinf tha 
abova proviaiona for axtanaion of oartain group aadieal, 
dantal or Ufa inauranoa eovaragaa^ any aach oovaragaa will 
autoaatioally tarBinat* upon an individual 'a baooaing aligihla 
for group oovaraga undar anothar plan of any othar aaployar or 
othar organiia^ion or upon tha faiiura of an Individual to pay 
a raguirad praaluB. 

iKtanaion of oovaraga for individuala vho ratira on a 
aarvioa panaion undar an AMI panaion plan ahall ba in 
aooordanea with tha proviaiona vhioh normally apply to aarvioa 
panaionara, 

Tha proviaiona ragarding aadioal, dantal and lifa 
inauranoa oovaragaa aat forth abova ara daaoriptiva only and 
•ra not part of nor aubjaot to any proviaiona of thia Plan« 
inoluding any righta of olaia and raviav. For a daaoription 
of tha adBiniatration of or righta of partioipanta undar any 
of tha Ce^Hny'a aadioal, danUl or lifa Inauranoa prograaa, 
plaaaa oonault tha boohlata daaoribing auoh plana vhioh hava 
pravioualy baan diatributad to partioipanta. 

PLMf Anmff aia^Tim 

Aaarioan Talaphona and TaXagraph Coap«ny io tha plan 
adainiatrator of tha pian. ATAT haa dalagatad adniniatrativa 
authority and raaponaibility to tha ATAT iivloyaaa* Sanafit 
comittaa and to aaeh of ita aubaidiary ooapaniaa vhioh ara 



•la- 



er|c 





198 






oov«rf4 toy tha flan for tha Mployaas of ^oh •uoh subsidioiY. 






For tipXoycoi of [mm of ■utotidiory]« [nuo of subsie^lory, 






•ddrsM, tol« no«] tololy odainlot^ri thio 9lan tnroti^h tho 






[Of floor of oubiidiory]. Tho fonlor vxoo yrooidont - 






forionnol of atat is tbo ntaod fiduoiory of tho pitn oad tbo 


• 




Cof floor of oubiidiory] is tho namod fiduoiory vho« with tho 






ooneuTTMoo of tho MAT lonior Vioo Vrooidont - foroonnol, 






Mkoo datorminatlono eonoominf vhoa and to vhot positions or 






groups ooparation pay»ant(a) should bo aada in [nass of 






suhaidiary]. Tha ATAT iBployaaa* Banafit Conittaa ia tha 






naaad f iduoiary whioh ia to affofd a full and fair raviav of 






any danial of a olais toy tha (offioar or tha BanaCits haviaw 






conittaa of aubsidiary] for saparatlon payaants undar tha 






tans of tha flan* All dataninations of tha ATAT taplryaaa* 






tanafit cenittaa ara oonolusiva and ara not subjaqt to 






furthar raviav* Any naaad fiduoiory or any fiduoiory 






daaignatad toy a naaad fiduoiory aay dale lata any 






rasponsltoilltiaa haraundar. 
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gLAK 18C0RD1 

Tha Plan !■ idantifiad by tha felXoving nuabar undar 
Znttmal Mvanua Oarvioa rulati 

• U"49a47t9 Aiiignad by th« IM. 

* 839 AMignad by AT4T. 

>LMf eOimiWIA MCI AHD AimfDimiTl 

KTkT r«SArv«a tha right to aaka oh«ng4a in tha yian 
froa tina to tina or to tarainata tha Plan at any tiaa. such 
ohangaa or taraination of tha plan will not affaot 
partioipant*a right to any banafit which ha/aha aay hava 
pravioualy baooaa antitlad to raeaiva. 

pmy DOctJMmTi 

Thia doouaant ia both tha Ijaaary plan Daaoription 
ard tha off ieial Plan doouaant which ragulataa tha oparation 
of tha Plan. Plan participanta ara antitlad to axaaina, 
without charga, Plan doouaanU and tha Annual Xaport, if any, 
ao raquirad by Padaral law. Thaaa doouaanta ara availabla for 
raviav at [location], zf partioipa:itd ara unabla to axaaina 
thaaa doouaanta thara, thay ahould vri;* to tha laoratary of 
tha Banafita Kaviaw Coaaittaa at tha aoova addraaa« opacifying 
tha doouaanta to ba axaainad and tha Coapany work Idoation at 
tfhieh thay viah to ascaaina thaa. Copiaa of auoA doouaanta 
will bo aado availabla for axaairation at tha work looation 
within 10 daya ,t tha data tha raquaat ia rooaivadl* 
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kt any tima, pmioipanta My raquMt eoplai of tha 
Plan doouaanta by mrlting toi (not or titlo ana oddrooo]. 
Yhoy will bo oborfotf o roooonoblo foo for oopioo of tho 
doeuBonts roquoo^od, unlooo rodorol lov roquiroo that ti^^ 
doeuBOAta ba fumiabad without oharga. 

coat Of KJM 

Tha antira ooat of tha banaf ita undar tha Flan la 
paid for by tha Co^riny. 

PAYMIHT OF mttrTT^ 

FayBonta ara paid diraotly by tha Coapany. 

LIOAL iMtVICl 

rrooaaa oan ba aarvad on tha Plan or tha Coapany, aa 
Plan AdBiniatrator, by diraetinf auoh lagal aarvioa to 
(naaa or titla and addraaa] . 

^aignaant or allanation of any banaf ita previlad by 
tha rian will no* ba paxaittad or raoogniaad aaoapt aa 
otharviaa authoriaad by lav. Thia aaana that, axoapt aa 
ra^irad by lav, banaf ita providad undar tha Plan aay not ba 
aoldi aaaifnad or othatvita tranafanrad by a partieipant. 
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■PflFlT CIAtK AW) kPm^ PKOClDOlll 

Any raployttt who <• a partioipant in tha Plan, or a 
parson duly authoriiad l>y a partioipant, nay filo a elaim in 
writing for h iiafito undar thia plan if tha partioipant 
U...'%B ha/aho haa toaan traatod unfairly undaT tha Plan, 
•ttoh olaia aay only ralato to a aattar undar tha pian rnd not 
any aattar undar tha xtiT reroa Nanagaaant Ouidalinaa or any 
othar coapany polioy. praotioo ar guidalinaa. 

Tha vrittan olaia ahould Ha b^tX to [naaa of 
ooaaittaa at aubaidiary or titla of offioar and addratia]. Tha 
vrittan olaia ahould ba aant within <G daya of tha data o^ tha 
allogad unfair traataant, or ooeurranea of othar faoto giving 
rioa ta tha olaia. 

Zf tha olaia ia daniad, in wholo or in part, tha 
olaiaant will r^iva writtan natioa froa (naaa of oaaaittaa 
or titla of affioar], iaoluding tha apaoifio raaaon for tha 
danial, within to daya or tha data tha olaia waa raoaivad. 

Zn boaa oaaaa, aora than to daya aay ha naadad to 
aaka a daoiaion* Za auoh oaaao, tha olaiaant will ba netifiad 
in writing, within tha initial to-dty pariod, of tha raaaon 
aora tiaa ia n aadad* an additional to daya a^y ba taJcan to 
aaka tha daoiaion if tha olaiaant ia aan^ auoh a notieo. Tha 
axtanoiaa notieo will ihow tha data by whioh tho daoiaion will 
ba amt. 
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Th« Appeal Proeadun vhioh feiiova 9ivM tha rulM 
for oppMlinv % 4«ai«4 oUii. 

k eliiatnt say um this proeadurt ift 
• no roply ot oil ia roetivod by tho elolMitt vithin 

to teyo oftor filinf tho elaiaf 
o 0 notioo hoo OKtondod tno tiao on oddltlonol to day a 

and no roply io roooivod vithin lio daya aftor filing 

tho olaiii or 

a vrltton donlol of tho ololo for bonoflto or ethor 
Mttoro la roooivod vlthln tho propor tiao limit and 
tho olaiaant vlahao to oppoal tho vrltton donlol. 

Zf 0 ololn for bonoflto lo donlod, In vholo or In 
porti olthor oxpraaoly or by vlrtuo of tho partlolpant not 
having roooivod o roply, tho portlelpantf or ethor duly 
authoriBod poroon» aoy appeal thlo denial In vrltlng vlthln 
00 dayo aftor tho denial la or aheuld hove been roooivod. 
written rogaoat far irovlov mi any doaio« olaia ahoald ^ aent 
dlreotly to tho ATIT nployeoo* sonoflt eeattittoo ot 
•10 Madlaon Avonuof irov York, vor York looaa (m. loai), 
Attn, toorotary, Asr«T toployeeo* benefit CeaBittoo, vbleh 
aorroo aa the final review ooeMittee under the Plan for ell 
portlolponto. Ohlooo the At AT iN^loyeoo' Benefit ooMlttoo 
aendo netlee ia wrltinf that the elola la a opeolal oaoe 
noedinf more tiao, tho ATAT l^ployeoa* aeneflt Ooaaittoe auot 
oonduet 0 review and doolde en the oifool of the denied oloia 
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vlthln 10 day* ttttr rtealpt or th« vrlttin raquott for 
roviov. Zn Ofooial eaooo, rogulrinf aoro tlao to aako t 
doololoDi tho ATftT iBployooo' Bonofit conittoo vill oond 
notioo in vriting thot thoro vlll bo o doUy ond givo tno 
roaooM for tho dolty. in ouob ooooo, tho Uviov conitUo 
■ay hovo iO dayo aoro, a toUl of lao dayo, to aako its 
doeioioAi 

Zf tho olaiaont oondo a vrltton roquoot for roviov of 
a donlod olaia, tho oXaiaant hoo tho right tot 

1. rovioY portinont flan doeuaonto vhioh aay ha 
ohtainod hy follovinf tho proooduroo doooribod 
in thio tuaaozy undor "flan Ooouaoiito", and 
a. aond to tho aTW toployooo* ionofit Conittoo, a 
wittoa fitatoaont of tho ioouoo and any othar 
doouaanto in oupport of tho oXaia for honofito 
or othor aattor undor roviov. 
Tho ATftT lapXoyooo* ionofit Coaaittoo*o dooioion 
ohaXX bo givon tho elalBant in vriting vithin «« dayo or, it 
osctondod, Xao dayo, and ahaXX inoXudo opooifio roaaono for tho 
dooioion. Zf tho Am lapxoyooo* aonofit Ooaaittoo dooo not 
givo ito dooioion on roviov vithin tho appropriato tiao opan, 
tha oXaiaant aay eoaoidor tho oXala daniod. 

noaoo noto that tho ai tn gooulroo that a oaiptiflipaftt 
PWtttO aXX tho oXaia and aaaaaX riahta d^amrib^ >b«r^ ba#a>^ 
■ookina anv othor looal rooouraa rma^ Tditm oXaiao for 
bfttfita. 
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M«rri Of A WAM rAlTXClfAMT 

Ml MfloyttM •aifibla fx h^nmtitm undtr this Flan 
•ra plan pftrtielpanta* At a fm^olpant in tha fltn you ara 
antitlad to oamin riffhta and protaotiona undar gxxix. tRZSX 
providaa that all Plan partioipanta ahall antitlad tot 
1. Sxaalna, without aharfa, at (looation] and 

oopiaa of all doeuMnta filad hy tha Plan vith 
tha U.S. Dapartaant of Labor« auota aa datailad 
annual raporta. 
a. Mtain oopiaa of all Plan doouaanta and othar 
Plan inforaation upon raquaat to tha (tltla, 
addr^a] « A raaaonabla f aa or ohaxf a nay bo 
iapoaad for auOh oopiaa. 

Xn addition to offoating ri«hta for Plan partioipanta, 
tnxSA inpoaaa dutiaa upon tha poopla ¥bo aro raaponaibla for 
tha oparation of aaployaa bonafito plana. 9ho poopla vho 
oparata thla naA« oaXIad "£iduoiariaa" of tha Pi^mn, hava a 
duty to do ao prudantly and in tho intoraat of oil Plan 
partioipanta. Vo ona, inoludinf a partioipant'a onployar or 
union or any othar paraon nay firo or otharviaa diaorininata 
afainat a partioipant in any way for tha purpoaa of prtvantinf 
a partioipant froa ahtaining a bonafit ar oxaroiaing rifjhta 
undar HIXIA. Zf any olain for a Plan baaafit ia daniad, In 
whola or in part* tha paraon vhooo olain mo daniod vuat 
raoaiva a vrittan oicplanation of tha roaaono for tha danial. 
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iuoh ■ person hit thi right to hav« [mm of eonittM or 
titli of offioir] tnd/or thi atiT Iq^loyioo* Mnifit Conittoi 
roviov tnd rooonoldor that oloia (•■■ footion ontitXod 
«Bonofit eiilB and Appoai Prooodurio") • 

Undir nx$h, thoro iro otipi to taki to onforoo tho 
obova righta. For inatanoo, if aatariala froa tha flan ara 
raquaatad but not raoaivad within 90 daya, tha parson aahinf 
tha raquaat say fila auit in a fadaral oourt. Xn ouoh oaaaa, 
tha oourt aay raquira tha Ceapany to provlda tha latariala and 
pay that paraon up to flOO a day until tha aatoriala ara 
raoaivad, unlaaa thay vara not aant haoauaa of raaaona boyond 
tha oontrol of tha oo^pany. Anyona vhoaa olaU for banoflta 
la danlad aftar final ravlov or Ifnorod, in vhola or in part, 
■ay fila auit in a atata or fadaral oourt. Anyona who la 
dlaorlBlnatad agalnat for aaaarting righto undar tha Plan nay 
oaah aaaiatanoo fro« tha u.i. Dapartaant of Ubor or aay fila 
auit in a fada-. : oourt, but an aotion ralating to a olaia for 
banaflta aay not bo fiiad prior £o axhauating tha olaia and 
appaal prooaduro undar tho Plan. Tha oourt irlll dooido who 
will pay oourt ooata and lagal faaa. U that paraon la 
auooaaatul, tho oourt aay ordar tha party that vaa aUad to pay 
thaaa ooata and faaa. Zf that paraon loaaa, tha oourt aay 
ordar hla or hor to pay thaaa ooata and faaa if, for axaapla, 
it finda that tha olaia vaa frivoloua. 
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Anyona vho 2ua quaatiena about tha Plan ahould 
oontaet tha [titla# location]. Anyona trbo haa qviaationa about 
thia atataaant of yartioipanta* ri«bta, or about riffhta undtr 
WBXMk, abound oontaot tha naaraat Araa Offioa of tha U.a« 
Ubor«llanagaMnt larvioaa Adilnlatration, Dapartaant at Labor. 
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Ksth«rln«A.Hagan 

5/13/88 

MEMO TO: Jim Brudney 
FROM: Katherine Hagen 

Jim: 

Enclosed is additional material 
on AT&T's TPPP as promised. 



KAH 



Room 89- 1000 
1120 20thSireet NW 
Washmglon DC 20036 
202 457-3838 



208 



EMPLOYKB COMMDMICATIOM PACKAGE 

i*ELI6IBLE" 8TAT08 
PACKAGE CONTENTS 

o Employnent Contract Disclaimer 

o Executive summary of Force Management Program (FMP) 

o Transition Protection Payment Plan and Summary Plan 
Description (SPD) 

o FMP Questions and Answers 

o Transition Protection Payment Plan Election Form 
o FMP Declaration Timeline 

o Overview of Benefits Associated with the Force 
Management Program 

Benefits Associated with Force Management Program 
COBRA Benefits 

o Pension Information and Calculation Worksheet 

o Transition Leave of Absence Description and Election 
Form 

o Ca/aer Transition Program (CTP) 

Description 
Application Form 
Directory of Coordinators 

o Resource Directory 

o Jobs Access Hotline Brochure 

o Receipt of Documents verification Form 
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BMPLOYMKiiT ?9WTRft?T PTf7LflinBR 

The docuaent. in this package are not a contract 
of employment and are not intended to create, nor should 
they be construed to create, any contractual rights, either 
expressed or implied, between the Company and its employees. 
The employment relationship is by mutual consent and 
employeee have the right at any time to terminate the r 
employment for any reason. The Company reserves the right 
to terminate employees on the same basis, unless the terms 
of an applicable collective bargaining Agreement provide 
otherwise, regardless of any statements, writ^ren or oral, by 
the Company, or any of its employees or representatives 
which may seem to be to the contrary. The practices and 
procedures described in the document in this package are 
guides for managers and may be changed, altered, modified or 
deleted at any time, with or without prior notice by the 
Company. 
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MMOMNT SOfWV CriBB RRZ MMOGBCIir HCOttN 

(ThlB mnaxy prwidea « brief c^wrvicw of ttm Faroe Manaqanent 
Ptogm, ths progm's purpoM and as of tte st-eija required in its 
lilplMaitatlan. A am oa|pl«t« denrrlption im available in tha Transiticn 
Rnotaction Myamt Flan and arvMatB to apacif ic queaticns ara available 
in tha quaaticn and m a m r m pn^dded in tha caiployiae oonatBUcaticn package. 
Q^loyaaa vitti additlcnal quaationa ahould ccrttac^ their aupervisor or the 
ragicnal panoiwl d^Bz^nnt) • 

Iha TarxM nnagnnt Vrcqam mm dsvalGped to iMlti mi the buainesa piioblan 
of fcEoa iitelanaas naulting tram ocnditicns such as elininatlcn or 
omeolicVitim of jcha, aoancMlc reductlxw, skill nisBnatchea or changes in 
tha aarkBt. IhlB timyiaa applies only to Dana^oDent enplcyees. Fores 
laducticn ancng the oocqpatlcnal ranlca are handled in the namer described 
by cxntzacts with the uniona. 

Ihe Ftzce ItanageMnt Frognoi gives an oxganizaticn's aanagrers the 
flexibility they need to reducae the naber of aanagonent en|>loyees vihen 
neoBBsary* Althou^ the ^jLu^aa tiea developed by the personnel department, 
tna senior eanagaze of a depaztaent are responsible fdr: deciding i4ien or 
if the piugiaa should be liplanented, managing tha laplanentation, and 
explaining to their nanagoDBnt-level subozdinatea tha program's 
ramificationa, both for the organization and individual eo(>lcyees. 

Ihe piugiam waa designed to 2£hieve the following objectives: 

— Retain enployees who possess the critical skills, knowledge and 
perfomanoe levels necessary to meet cument and future tcsiness 
needs; 

— Dwire fair and ocnslstcnt treatment of all enployees; 

^ Kaintain a positive public image in the local, financial and 
labor markets; 

— QwjTS a mjccxsst^Sl transition for sssrvni^Tm ii*»o IpAve the 
business by providing professional career counseling and 
aasistanoa. 

An organizatiGn iflplaBortlng the Foroe Kanagenent Program must acocnplish 
several major tasks. Ihey include: 

— Ocnduct an atganizaticnal design and wrk assessment study to 
detenaine how the ozganization should be structured; 

— > Determine lAiat skills are zequired by the new organization; 

— Rank cnployees into bands. Seme enployeee, generally arouna 20 
to 30 per cen t of the new arganizaticn, are placed in the 
"pn^tected" band. Ihese oplcyees, vftio are regarM as having 
critical skills needed by the organizat .xi in the tuture, will be 
ffxrluftari frcB participaticn in the p ro gram ; 

— Sufcmit the design for the new organization, the criteria used 
for banding aployees and lists of en|>loyees in each band to a 
review oaanittee made up of repxesentatives frcm Personnel and 
legal; 

^ Offer and explain the financial incentives to leave the ccnpany 
to en|>layees designated as eligible for the program; 
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— IilMitif^ thoM Tlnyw ite aist Involmitarlly a^arated 
tim th» odiijary if too fw cqployws vDlmtaar to leovt. Ihese 
Ttfy w an rariM in th» lowwt band cr toanto. ihiy win ba 
aakad to laaw, starting with tha louMt, band, in iiwana 
ocdar of Mniori^. 

— Brtabl iA a tiaa ftoa vithln MA ttMM activitioa wt ba 
aooMyllMiad. 



EKh ozganixation'a aanwi —ii t datandnea tha tMtixxm, akilla and n^ter 
of «plGyaaa nMdvl to aoocaiaijh tha buainaaa taato with Oiidi it ia 
ctiaigKl. It dKddaa whlcft aaplGyaaa viU fiU tha jdba availiriala in tte new 
Qcganizaticn — that incaudia tha iil im— iil of both pratactvl and oialif iot 
•ligibla orployaaa tiio ctiooaa to taaain with tha oo^an/* It alao 
dataninaa Oiidi cB^aoyaaa vill ba involintarily mpmM Hwuld that be 



Qj^cyaaa tto voluntaar to laava tha ocBfiary vill tacelva Gna yaaxa salary 
if thqr haiva bam %dth tha oo^iany fdr 20 full yiaars or nra. ihat anount 
will ba rsAxaad by 5 paront for aacii yaar of aarvioa l«as than 20. 
aiklcyaaa ito voluntaar can raoaiva thalr ai|aratlan paymt aa a liii|> am 
tw o ■on ths aftar saparation, dafamd for ona yaar, cr aa a strsan of 
payants ^vaad wmr 12 aoiths or, if thiy hava 20 or aoca yaars of sarvioe. 
24 1 ' ' 



QvOcYMS i*D involtfitarily laava tha caqpany undar this pcogm will 
raoalva a li^ aw separation payaent /T^i^ii^^Ti in tha aea 



Iha caqpany wiU prwlda a ipacial outplaoaHnt pcogm — tha caraar 
Ttansltioi Vroyam — for avdcyaas a» laava xm* undar tha T^m 
Managrnnt Prtagm iMhar voltjntarily or involuntarily. 
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FGKX NNIMZIBfr PKXSm 
gOESnCfB Ml> MGNERS 



Ttese Questions and Answers an ptwided for cnployees «ho hacve been 
designate as ''Eligible'* for the laplanentation of the Faroe Kanagonent 



RTTCTWTT.nv PGR THE FOCE MMOGEMEOT PBOOttM 

1. Q. Mid will be eligible to participate in this progras? 

A. This progran will be ijqpl«Bnted by departsnents within xr«T. 
Affected enployees in snnmjH i Bn t salary grades 1 throug(h 11 
(with the exception of salary grade 11 managers %tK> participate 
in the 1984 stodc option plw or the equivalent salary grades 
in selected deparbnents) will participate in the program. 

2. Q. Miat criteria was used to detezalne the band I was placed in? 

A. In general, the ooopany's future need fbr the talents and 
sJdlls of each oiployee was used to dBtezmire banding. Ihe 
most recent perfomanoe appraisals ««re also used. 

3. Q. Is there a limit on the nmter of oiployees vAio can be placed 

in each ban)? 

A. No. The lUflber of mamgaoent eq^cyees placed in each band as 
well as the nuifcer of inployees designated "protected" is to 
the manageDent of each affected department. Generally, the 
nunber of oiplayees aaeignad to the protected band(s) should be 
in the range of 20 to 3D percent of the new organization. 

4. Q. Hill E^Lial Deployment 0|]partunity (EBO) ocnsiderations affect 

the bandings? 

A. The ccBpany is ocnoiitted to ensuring equal opportunity; it 
will fully adhere to its policy of not considering an 
enployee's race, color, )3ex, age, national origin, religion, 
martial status or sexual orientation in making determinations 
under thr FMP. 
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10. 



" ""^ -Ploy«- tha oBxartmity to 

wav^idtii ^iKlAl poyMnts, particularly tteaa tto haw 

'"^ «*itliMnt to vDl«itary aeveiancs 
paywits. ihis plan mm dMlqpad to addnoa a prci>lai — 
foroa Mialanoa. It is « buBimaa dadsioi to daal with a 
buainaja .ituatlai, juiit a* giving mch «ploy«a hl« or her 
amnt aflslTKit mm • tawinaaa dacislon. ihls prognni is 
not Mant to ba a xwud or a pmiilMt. 

Will ttj band I'M plaoad in fbr this prognn be the one I cany 

dqpartMnt would be nmiori again. You aig^ iw, or down, 
oBpending on yoir perfbmnoa and the naA of tte bueineas at 

If an CB|il(yaea is banded as -eliglhle- but doesn-t volunteer 
to leatw Airing the voluitary itoa of tte program, can that 
peraon volunteer later? 

No. lha volwitary {teae of the pragran is cccn for a 
desiq^ted niriber of days. Eligible individuals «te fail to 
]«alunte«r Airing that phase will not ba penaitted to volunteer 
airing the involuntary phaae of tba pcogras. 

Mwn will this pcogras be of fervd again? 

The decision to offer the FMP is sade by individual dmrtsBits 
on a nBedB-of-theH»»inBSS basis. 

Will this program involve c^oyees posted ovetsaas? 

This ptogrw is being ijq>lennnted on a departii«it-by-<lepartBent 
fiesis. oanse^jantay, scae nanagnent cmaoyees posted overseas 
May be Involved. 

If an t )lcyee volunteera to leave tha ocaiwiy uitter this 
program, will his or her offer autcBBtically be accepted? 

No. The ocqpany reserves the rig^ to review all offers. For 
exanple, if too oany people voluiteer to leave, the ocBpany 
oould reject ecne offers. In this case, the declsionasto 
v*iich offers wUl be aooqited wUl be baaed on net credited 
service. 



2/88 



214 



11. Q. Vtuit are cpticra if the involuntary phase is ins^oked and I 

am fomally declared risk of losing ny job? 

A. fiBployees declared ' at risk' have the option of seeking other 
job cpportunities within KTVT for which they are qualified. By 
cxii|}leting the Staffing Preference Tom, the enployee works 
with the Region Psreomel Staffing ofrganization to identify ^ob 
G[]portunitie8. 

If they are not staffed by their deportaent's foroe iiobalanoe 
reeolution date, they nay have to leave the ocn|>any. 

12. Q. can an m^cf/m declared at risk of losing his or her job be 

considered for a ncn^nan^^gGnent position? 

A. Generally, no. Such ocnsideraticns will be in aooordance with 
the previsions of the applicable collective bargaining 
agreements or personnel practices. 

13. Q. Hill downgrades within managenent be offered as an alternative 

to separation? 

A. Generally, downgrades will not be available. However, an 
enployee nay be ocnsidered fdr lower salary grade xoanagenent 
positions if they are available, the enployee is qualified, 
business oonditiora warrant, and it is according to the nonnal 
staffing procedures of the line of business with the vacancy. 

14. Q. If an eBf>loyee is separated as a result of this foroe 

downsizing and stAgegnently rehired by an KTST ocnpany, will 
their service be bridged? 

A. Ihe r\iles on bridging are cceplex and vary according to the 
tine spent awey fron the oonpany and other f2K:tors. 
Oonsequently, each case would be considered separately. 

15. Q. Does a nanagenent oiplcyee who leaves the ocnpany under the 

Force Hanaganent Plan hove any ric^ to be recalled if there 
are future openings in AT&T? 

A. No. Boployees who terminate their enplcyment under the FMP do 
not have recall ric^its. ihey can reapply for enployment with 
KTVT through the xr&T regional eoplo^ient office. If openings 
occur for which they are qualified, consideration will be given 
provided their application for cnployment is current. 

16. Q. If an enployee leaves the ocnpany under this p rogram and is re- 

enployed by an KtVT ocnpany within the period ccTvered by the 
separation payment, do they have to r^y the ccnpany? 

A. Yes, they would have to repay the cxnpany the equivzQent of 
any remaining months within the payment coverage period. For 
exBiqsle, if sonecne were granted a year*s separation pay and 
were rehired eifter 7 months, he or she would be reouired to 
repay the equivalent of 5 months separation pay. 
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17. 



A. If ndi ■ clroMtaim did mtIm, mtltnn, mtmal am 
o»»lt«t. «Ud not !«• to MftiTSr JSSSaS^ 



3^""*-> wttin tt» P«lod oamnA by ^ B^aMtlcn nmMnt 



X9. 



GbligBtlcn, no tipiyMnt is n^ilivd. 

S;~;8;;;*j;io«^ -f** th. ti- th. S 



ISt'^l!^?!' ^fJ^S * • t'- »™ that 

nviln ^location, itet tuppn if I nfM ti« 



21. Q. 



22. 



IL\^^^?^ 5_-»>lcv»it inter tha Flora mngmertt Plan 
■/ Mpustifln poyMnt or pmion torn affected? 
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23. Ituit fdnula will bs used to deteninB oqparation payments? 

A. av)layeea with 20 yeare or Bore of net credited searvlce will 
reoeiw a eepazaticn peiyaant in an ooDunt equal to the 
participents anual ocMered ocivMrwation (as defined en Wage 5 
of the Tm Susnry Plan Dascri^Aion) . Far v^oyees with less 
than 20 yean of net cxedited eervice, the asDunt shall be 

raduoed 5% f^ each fUll or partial year of net czedited « 
sendee lees than 20 years. 

24. Q. ttiat is indudsd in amual aov«rad aoB|»nsatiQn? 

A. Ftar this progm, annual oc N mA oi— is at i cw includes base 

salary, i|)ecial ■erit auexd and area differential (if 4 
applioablo) actually paid in the 12 sonths prior to the 
ec pa rat icn date. 

For vployees on an inomtiw ocaiiensation ptu^am (e.g., 
sarfcsting inoantiw oc^MnsatiGn) amial gati aiii v i tl nn eqiials 
the ancunt of the base salary, special nerit auard and 
inoentiw ocupwisation pay iia iits actually paid in the 12 -month 
period mUng on the last day of the seocnd month preoeding the 
declaration of a fdroe iidbalance relating to any such enployee. 
For flaaB|>le, if a foroe iribalanoe is declared on Octcber 15th, 
the salary period would be fra S^itanbor 1st of the previous 
year to August 31st of this year. 

25. Q If I leaw the oaqpeny wder this progras, an I eligible to 

reoeivm an AT&T Parfdtaanoe Auard (fbcaerly known as Team 
Auard?) 

A. Yes, aployees s^sarated Am to foroe reductiorv^downsizing/ 
facility closing are eligible if the miniun eligibility 
requirsaants are met, (i.e., 3 full nonths as an AT(T 
managsant eB|>layae, activm on payroll, during the perfonanoe 
year and satisfactocy perfbcsanoe. ) Ihs award will be made in 
Harth foUowing the parfarsanoe year and will be prorated based 
on the raster of months in the perf oocmanoe year that the 
es|>loyBs was active on payroll in a Banagenant position. 

26. Q. If I a servioe pension eligible and separate from the ocnpany 

throu^ the Ftstse nnagenent nxigram, vill I receive a 
seyiai'attnn paymant? 

A. Yes. 
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27. Q. itay I alact to taloi a Mvuvtlcn ptynnt and stay on tha jdb 

past tte uj^y ^ d iaiytad Mpanticn data? 

A. No. your last day on tlM payzoU ut ba rat latar than 
tha o c ^jai y ih aiyt^ aipantiion data. 

28. Q. can I miva a a^aaxat. cn payMnt but laava Am* prior to tha 

oa|aiv^daal9iatad atpazaticn drta? 



29. 



Yaa. Your laat day on tte layxoll any ba on or baftara tha 
aca|]an!y^-daBi9iatad aqparation data, nMda of ttm hwlrtfaa 
panltting. 

If I laaw bafm tte final of f-fiyzoll data, vlll I ba paid 
through tha laat data of tha of fta? 

: No. You vlU ba paid thnug^ your laat day on tha payroll. 

30. Q. ftiat luvpana if I baocBM diaablad bafiora laaving tha co^nny 
thrai;^ this offar or I afe cuw rrsntly zaoaiving baraf ita undtar 
the aidcnaaa and aoddvit diat Ulty bmf it plan (SMSP)? 

A. lhat dqpsida on your individual sixcuatam m '*nrri^ 
balow. m Bony rMpacta, ynt will ba tzaatad lUa your f^low 
Mplcyaaa «ho ara not diart>lad. In oihar uonte, you will ba 
plaoad into a band and My ba of farad an cnnrtixiity 
to voluritarUy laava tha company with a aapanticn pimwit or 
you aoy ba involufitarlly a^pazatad. 

- If you vnlmt-anr to laava tha 

o «hila activaly at tnck but than baocan dia^>lad bafbca you 
laavia, yo u wil l laava on tha data ^pacifiad in acsocdaiue 
with tha Ftcoe HmagMnt Fngrm itiathar you ara within 
tha first aovan daya of afaamaa of hava ii^Miiail 
aliglbility tar aliliiiaaa diaabllity banaf ita udar tha 
Sidcnaaa and Diaability Banaf ita Flan (SADBP) aa of tha 
aqparation data. You cannot ravoka yoxr alaction on» it 
haa baen aade. 
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o uhile disabled and reoaivlng aictaiass car acsident 
disability bmf its undar SUSP or aia within the first 
sewn days of airlm— at the tine yc^ voluntarily elect 
to Imvb the ocqpMiy and mid not bs servioe pensicn 
•ligibls as of the qpacifisd s^pataticxi dats, your servioe 
will OTd en the ipscifiad date. Ihis Mans that you would 
be entitlsd to the separatlcn peyaent and the sedical and 
other inauranoas as ilesi i ilieil in ths Fbtoe Itanageoent 
Praqm instead of sickness or aocident disability 

benefits and the other benefits to «iiich you would have # 

been entitled if you ccntiiuad to receive benefits under 

SMBP. You also will no lantfae be eligible for the Lcng 

TtoTH Disability Flan, death benefit ccn/erage, any 

autcoatic survivor annuity oowexage gl a disability 

pensicn under the KTVT ftar vjmmr& Panslcn Flan (AT&T MPP) 

after your sepazetiGn date. HoMever, if you seet the * 
eligibility criteria a d efei ieJ vested pension, you 
nay be eligible for p -retiraoent survivor anuity 
ocwerage. (See the answer to question 45} . 

o «hile disabled and leoeiving sidcness or Mcixknt 
diiiability bmfits uider SMBP or you 9.e within the 
first seven days of sickness and would lae serviaQ pension 
eligible as of your apecified off-psyroll date, you will 
leave en that d>ite. Houever, you will xxA be oanBidered 
to have left the service of the oonpar y for reasons of 
disability (sinoe you voluntarily left) and, thareforG, 
any early retiroBflnt discounts under xnr MPP will apply. 
Your servioe pension will be effective the day ifter your 
seperation, and you will be eligible for the aaibe 
benefits as any other retiree (e.g. , death benefit 
ooveraga, insuranoes, etc.) 

If you are subject to an involuntary separation 

o «hile disabled and receiving sickness disability benefits 
undar SMBP or are within the first seven days of sickness 
on the apecified separation date, you trill not actuedly be 
separated on the apecified date but will be separated at 
either tte cessation of your disability or the end of the 
52-week eligibility pericd for benefits as described in 
ths SADBP, whichever ocmes earlier. 

During the period you are receiving sickness disability 
benefits, you will reoain on the active roll. You will 
oontime to participate in the various benefit plans as if 
you were not subject to involuntary s epar ation. You will 
retain youi eligibility to be oonsidered under the long 
Tern Disability Plan (IflD) if you main disabled beyond 
tte end of tte 52-week period of sidcness disability 
benefits. Howmr, the sepamticn pay ntti t under the Force 
Managonent Prognm will be based on your servioe as uf the 
specified separation date, that is the date you wxild have 
left the ocepany had you not been disabled. 
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Urn MpsxBtiion pa^mmt will not te paid until afbar you 
how tinlMmA rraiving dinhUity bmfits of any kind 
troB ttm Gcqpaiy, ifduding um. Hw Miiatation paynent 
tdll ba ofCMt ky tha aaount oC diaability bmfit 
payawita you raoaivad aftar tha qpadfiad aqparaticn date. 
If your diaiftdlity brnf its aaooaad tha aqparatioi 
peyMnta, you will not ba aXigibla fen: or ba paid any such 
atparatlGn poymta* 

If you I— iln rHart)laf1 at tha tiaa you actually are 
a^xitatad txm tha coiiaDiy (aftar tha a)q>iraticn of SADBP 
bnaf ita) and if you othandaa qualify for a aervioe 
pmion or a diaatoility pmion, ttiat pnion vill begin 
tha day after you actually leave tha acafany and/ aa 
pccvidBd under tha KTVT NFP, tdll not be diaoaunted for 
early irMsnt. 

During the period you are teoaivliii? aocidwit diaability 
benaf ita under SMXP, you cannot be conaidered fdr involuntary 
terminatian mdar the Ftacoe Maimj—rt Frognm. HcMever, 
c^aoyeaa on accidflnt diaability benafita ite ratum to uork 
will be treated in auum d aiKj a with tha focoe ocnditicnB that 
eodst aa of the tiaa of their turn. 

31. Q. If I M en a leave of abewxe (other than a dsparboBntal leave 

of 30 daya or leea) , vill I be involuntarily aepaxatad? 

A. If you ore on a leave of ■hoenoa with a guarantee of 

reinatotMnt (i.e., an anticipated diaability or care of a 
neubocn diild (CMC) leave of abamoa) , you will be treated IDos 
your fallow «^ayeaa tto are not en a leave of abamoa. You 
will be plaoad into a bend and aay ba of ftaed on ofportunity to 
voluntarily leave the at^ptar^ with a aaparation paynent. If 
you elect to do ao, you would go off tha payroll no later than 
the aaaa data m the other «|playeee tto are not en a leave of 
abamoa. If you are daaigpBted fen: involiaitary separation, you 
will be asperated at the aana tisa as other putlcipants in the 
pcogrea and reoai\« a aaparation peysent. 

32. Q. Miat happene to tTe e^aoaticn allouanoa if I die befdre the 

payeont ia sada? 

A. If you die after separation trm «v>l-cyBBnt and prior to the 
peysant of the It^ mm, the aBount Aall ba payable, in a l\mf> 
mm, to your aitata. If you die before you leaw the payroll, 
no aaparation payaant will be aeda. Noiaal entiUcawits would 
apply in tiiat case. 

33. Q. If I leave the oc^iaiiy with a aqparation paynent, will I 

reoeive pay in lieu of rwaining vacation and aanagnant 
petaonal daya? 
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33. A. CDntM 

You tdll bm paid fdr any alloMd inisad VBcatlon Doys, 
lliimj— It nracnal Days and noating HolidBya in the cunmt 
yaar and aiy t^pxHtd canmyvar vaoatlcn daya. 

34. Q. If I haw auftBittad ■/ Elacticn Vtani to voluntarily leave the 

aa^pet^, can I diange ■/ mMf 

A. No. As a plan participant, your daciaion is final at the time 

you auftBittad the Elacticn Ftaa to voluntarily tendnata your a 
«aplciynnt with the oo^wy. 

35. Q. can atparaticai rayaert'a ba dqpaaltad by electrcnic fUnda 

tranafta"? 

A. No. Ihe payaanta tdll ha aallad to your hcaa addtaaa cn file. • 

36. Q. Hov tdll ■/ ae|]axaticn tjayaait ha aade if I volunteer to 

leave? 

A. If you volunteer to leava the ocaiany, your aeparaticn payment 
can be paid in cne of the fbllowing ways: 

Lunp aw p ay eti t in full cn or about the first day of the 
aeocnd aonth fblloving the acnth of teminaticn; 

Iiap mm p aya en t deferxed until Janiaxy 30 of the calendir 
year following the year of teminaticn, in the case of any 
eligible tendnotion vhich takaa pl&x in 1988 or 
thereaftar; 

Stream of payaents up to 12 aonths, or — for those with 20 
yeara or nan of aendo»-— 24 amths. 

37. Q. Hov tdll aepazatian payMnta be aade if I ant involuntarily 

separated fmi the ocapany through this program? 

A. You tdll raoaive a Xiap am poiyabit cn or about your last day 
cn peyroll or as soon tharaafter as practicable. 

38. Q. 1t)at effect will receiving a lisf) sun payment, either this 

year or next year, have cn taxes? 

A. KTVT c&mot ptovida tax advioe. However, it is strGngly 

suggested that you ocnsult a tax specialist cn your individual 
tax aattazB. 

39. Q. Hill credit union, united Vtay and other misoellanaaus 

deducticna be taken fran wf aepazaticn payments? 

A. No. 

40. Q. Hill my aeparaticn payment be subject to withholding of inoorae 

taxes? 

A. Your separaticn payment is subject to the withholding of 
Federal, State and Local taxes and reported cn WS Fonn W>2. 
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41. Q. Will Social Security taxas ba (tertirtiri tvan ny separation 

allCMBIlOB? 

A. SapaiHticn payBv/ts my be subject to Social Security (PICA) 
taxBB d^xnding upcn the ancunt of your earnings for the 
y«ar in which you ware ccnfizBad or notified of your 
tttainBticn date. Social Security taioM will be zoparted en 
ISS Pan W-2. 

EFFECTS OF SEBMlKnCN q| PBN5I0NS *im SOCTJUL ra CURnV EPIEPTIS 

42. Q. Hill the early ratii —it discounts provided f or in tha ATtfT 

ItanacTBHit Bmicn Plan be reduoed or eliminated if i leave the 
ooqpany urxlsr this plan? 

A. No. If ycxi are separated, the early retirement discounts will 
not be reduoed or eliainated. 

43. Q. vtiat effect does sep ara tion froi CBployBant under the KtVT 

Transition Protection rtynent Plan have on ny pmion? 

A. If yni are eligible for an innediate servioe peraion, vtether 
<UaoGunted cr ncn-disoounted, under tte KNtT Hanagenent l^rsion 
Plan (KTVr KFP) as of the oc^xuny-designated separation date, 
referred to as the "applicable data", your aeparation under the 
MWr Transition Ptutection Etoynent Plan will iwt have effect on 
ycur eligibility fear, or detezsinaticn of, your service 
pension. You qualify for a servicxi pension, if you leave 
«V>loynsnt after naetlng at least one of the following 
requiroients : 

tm NET cmii'ilU SSWICE 

any age 30 yearB 

50 25 years 

55 20 years 

65 or over 10 years 

If yoi are within one year of the age anVor tern of aiployiwnt 
reqiiiments for service pension eligibility under the AT&T KPP 
as of the "applicable date" (xeunte, "applicable date" means 
oc^paiv^toeig'iated separation date) you will be able to attain 
that eligibility fay Depleting tha required tiie on a 
""Itansition Leave of Absence". 

If you Beet the fbllowing ocndition, you will be placed m a 
Tiransition leave of Absence on the day fbllowing tha 
"applicable date": 

o You are within one year of the age and^or tern of 

enploynent reguireBenta for servioe peraion eligibility 
under the KNfT HFP as of tte "applicable date" and 
separated under the KTVT Ttansition Protection Payment 
Plan. 
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43. A. Oant*d 

You will inUi on a lYanaition Immb of Absence until the 
earlier of the fbllawing oocutv: 

(a) . Eligibility for an iMdiaite aarvice poiaion is attained 

(but in no caae mm than cna year, i.e., the one-year 
amiveraary date of the •*a||>licBble date**) , or 

(b) You are hired by eitlwr an KTVt atm^pan/ or a f omer 
Systei csepany in Oiich you are eligible far portability 
of sarvioe under an mjinieMiit, for interciiange of benefit 
obligatiora (See Quaetione 14 and 15) . 

44. Q. How will a Traneiticn Lrave of Abeaioe affect the calculation 

of ay aervioe pnicn Mount? 

A. Ihe (iiratiGn of your Tlaneitlon leave of Abe o nca e will be aeUad 
to /our age and aetvioe at the "acpliceble date" only for 
detendning •ilqlhiHty to a aendoe pmion undar the KtffV 
MFP. Ihe bmf it oaloulaticn will be baned on your age and 
aandce and plan focaula in effect m the "ifipllcable date." 
Ihe period of the nmBiticn Lmevi. of Abeenoe will not be 
ccnsidered as net credited aervioe in the oalculatloi of >aur 
benefit. Any early reHiiirt disoowit will be f^lnilat^M 
based en your age as of the "aiiplicable date". 

45. Q. will the fact that acneone left volvntarily or involuntazy have 

any ef fiect on whether the person is eligible for a l^amition 
Leave of Abemae? 

A. No. BqpIoyeeB vho aeet the oondition in question 44 will be 
placed on a TTanaition Leave of Abeenoe on the day f ollowincr 
the applicable date, whether eeparation is voluntary or 
involiaitaiy. 

46. Q. Vtiat if I'a on skkneaa or dieability leave as of the 

dealcpwted eeparation date? 

A. If you vQlintarily elect to leave the coipany lavler tiM KTVT 
Itansitlon FMecticn AiyMnt Flan and are disabled, your 
eligibility to a Transition leave of Abeenoe would be the aane 
as fdr <Mmr eeplcyeas. 

If you axe imoltmtarlly sapaFsted under the Km Ttarsiticn 
Ptotecticn nysnt Flan and your are on leave becouM of 
si rlm ees dieability on the "ipiaioiri^ date", thm you nay 
still be eligible for s Tkanaition Leave of Afaemoe. Ihe 
ocndition iteetiJIeJ In question 43 aist be set m of the 
"a||)licable date." HauMr, if during your ili lii—i disability 
you attain eligibility for an 1— Unte sarvioe pension, you 
will not be eligible for a Itansition leave of Abeenoe. 
Aaawin^' yoi aat the earlier oondition m of the "appllceble 
date" and are not eligible for an iandiate servloe pension at 
the end of your eicknaae disability, then you will be placed on 
a Transition Laave of Abeenoe fior a period of Use not to 
eooseed 12 aonths ainue the ru^tac of mths on sicknees 
disability eincie the "appllo^e date." 
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46. A. Qant'd 

You will main on the transition leave until such tine as 
eligibility for an inediate aervioe peraicai is attained. 

47. Q. If I aa on a Itwisiticxi les^ cf Abecnoe and beocne disabled, 

aa I entiUed to siriorwi disability bnfits? 

A. No. 

48. Q. Please aoqplain hov Ttanaiticn Leave of Absenoe vould waiic if I 

am 49 years old and have 24 years of servioe en the **a|f>licable 
date?" 

A. If you axe exactly 49 years dd with exactly 24 years of 
service as of the "applicable date**, then you aze tdthln 
exactly one year of the age and service zequironents for 
eligibility to an insdiate service pension. 

You will than be placsd en a Ttansition laave of Absenoe for 
one year. At the end of cne year, you will begin receiving a 
service pension which is the maatt aoczued as of the 
"applicable date** under the pension faraula in effect at that 
tine. Your service pension will be besed en 24 years of 
service, and the early retiiini*. discount of 1/2 percent per 
Bcnth for each aonth prior to age 55 will be detecnined based 
on your age at he **applicBble date" (i.e., aopa 49), not at your 
age at the end of your Ttansition Leave of Aleence. 

49. Q. ftiat if I 'a 49 and a half with 25 years of sen^ioe on the 

"applicable date?" 

A. If you aze 49 and a half with 25 years of service on the 
"applicable date" you are %fithln one year of the age 
requiranent for setvioe pension eligibility. You have already 
obtained the service requizesent. 

In this case, your Otansition Leave of Absenoe will be six 
nonths, i.e., the tins at Oiich you would attain eligibility 
for an inadiate aervioe pension at '^e 50. 

At this tine (i.e., age 50) you will begin zeoeiving a service 
pnnslon based on your age and servioe at ths "applicable date** 
(i.e., 49 and a half with 25 years of service), ihe early 
retirenent diaoomt will be for 66 nontfaa, the naber of months 
between age 49 and a half and 55. 

50. Q. If I return to work at KTSfT or a fozBer Bell Syston Ocnpany 

%teze ay service is zeoognized, and I have not attained service 
pension eligibility on ^ Transition Leave of Absence, will 
those months that I have been on leave count towzxls 
eligibility for a sezvioe pension In ay new job? 

A. No. 

- U - 

2/88 



ERLC 



9 r> »-« 



224 



51. Q. l«UKt )M|9m if ^ «hllft en iv ftmitio) Xmm of itaMa, z 90 
to nock for a oob^vv ttet DCO HS moyiits iv MiT or BiOl 



A« You viu bt iligiua to OBiitlnio your ftmitlon zmvo of 
AbMnot ia*il you an oUgitolo fbr t owloi pmdoi fim 

82. Q. itiit taiefito M X OTtitlod to duriiv i ikoMlti^ 



ERIC 



A. ?ioar thi Aantlen of tlii tfcaniltian Zmvo of Atawnt, ttao 
fOUoNliig bmfit owngto viu iivlyi 



ttio MKT NPT. Zf thm ifl t quttUf ltd 

bmfioitty. 



O y«ti4*y f.,W,. mimi fyp 

iMtih you m intltlod m of tho '•an^liaiMo diEti." 

o Qan^jit^jaiaBm hmdc oowovi vlU bo pcv/idid fey 
ttwoc^wy. YOU My oontiwi <iy g md i HU l oovOTgi 
if you m tM waay ooRtrihitiom. 

o QHfeiLtesiQBi will bo pcovidol ky Ite Gavony. 

o mdlaUBoBOi Hon or tltttmto eholoo oovonao plan 
will bopcDvidM on ttm mm faaala ao for 9titivm 



Y1i1fll<W nan oov«o9» anAi «t tha and of tha mriOi 
following tha aonth In «hidi your nmiitian Xoavo of 
) baglno. , 



_i diotributiena %dll ba hartflad aa irrfritTti 
70^ ao if you wm ottvioa panalon aUolblo 
on tha "anPUartaa M.*> ^ 

BOi diitrlbutienirlll ba bandlod aa <taaflribad in 
^^Mtion 7S. 

you attain aicvlfla pmlon oUglMU^, you viu zooaivo 
tha poat-Mtlrmt bmfito affMiO cUiv-ntlnao. 



13 - 



p ^> o 



225 



53. Q. ttuit date will be used in deteraining ay age and service 

criteria for eazvicsa pmicns or a deferzcd vested pensicn if I 
leave the ocifjan/? 

A. Age and servioa criteria will be determined as of the last day 
your are cn the payroll. 

54. Q. If I leave ttm cemven^ now throuc^ this plan and am eligible 

for a daferrad vested pmicn, but die before I begin 
collecting ■/ deferred vested pensicn, are there any survivor 
benefits fGr ■/ qpouse inder the pension plan? 

A. In general, If you die prior to cnenaenBr.c of your deferred 



vested pension, your qpouse tdll reoeive a pension payable on 
the 65th amlversaxy of your birthday if you hove not waived 
the pi e- i e t h i nt survivor anuity optim, %*dch is offered 
under the pension plan. If you leave the ou^pary, you will be 
provided with inffaraation cn this. 



55. Q. Hill the separeticn paynent be ocnsidered as wages that oould 

lower vy social Security benefits? 

A. No. If you are separated and are pension eligible, based on 
age and servioe, the separation p aymen t will not lower your 
Social Security benefits. 

56. Q. can I collect Snnlal Security while I am collecting separation 

paiynants? 

A. Yes, if you are at least 62 (the earliest age you can collect 
Social Security). 



To calculate your benefits, Snnlal Security will look at your 
age, years of mcoAl and your pay up to the date you leave. 
HCNSver, if you go to work elsaAiere, your earnings tdll make 
you ineligible for Sorlal Security. Your separation payments 
would nevertheless main the sane. 



EFFECTS OF SEPManCM CM VeUXXTKK PKVMgnS 

57. Q. If I am separated, will ^ relocation pay i nts contime? 

A. No. All relocation pay— it s will cease. However, eoployees 
who hove ongoing relocation differentials will be reinhuraed 
fbr the total raaining oasBltaHnts for m oi t g age interest 
differential, real estate tax or rent differential. 



Psysent will be made in a limp wm at the piiooont. dollar value 
of the nmainlng ocHBltment. Only the three coipanents %dll be 
included in the liqp mm paymmt. Any differentials for dlDR 
(OCBputation in Ueu of Relocation) state or local inxme taxes 
are not eligible for payaent/^mycut after the date of 
separation. 
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56. Q. It 1 m w iaiBU d in tte mm ynr that I xvlocate, will I have 
to npay ly vtlooition •^ma vtiitecMHnt? 

A. If you an l ai ati d in tte amm yaar that you hra IsMn 
nlocBtad, you will not Ymm to niiay xelooBticn mipmmm 

59. Q. If I an Mparatad in tlia wtm yaar tliat I ralooBtad, will tha 

taMM dua em nilaalatart and paid tc mm (groaaad-qp)? 

A. Yaa. 

60. Q. If I «■ in tha tJiTinaaa of xvloaatin? and! hava not oaqplatad wf 

■Dva and mm aiparatad txcm tha cc^iary thnxi^ thia ingnsi, 
itat will ba tha ooapviy poaitlon aa to raiiliiiai—ir and 
ooncluaion of ■/ rnvm? 

A. BBKh of thMa aituatiflna will ba oanalderad en an individual 
bMia. You will naad to diacuaa your pacaonal aituaticn with 
your Ralocaticn Ckmalor. 

roiEFns Mm cnnBt qp*™ lofrros 

bi. Q. Mut haifMna to ■/ Mdioal inauranoa and tha othar inauranoe 
plana if I laava tha ocmpm/f 

A. You will hava tha qppoKtuiity to ocntinia via OOGRA. 

62. Q. NJBt I omtinuB to call HMlthQiack aftar aaperaticn? 

A. Yaa. Tb ba waaunarl of gatting tha wodu allombla benafita 
undar tte NidlcBl aqpma Flan, you auat follow tha HaalthChadc 
pvooKluraa. 

63. Q. I *a taking claaaaa indar tha tuition aaaiatance plan. Hew will 

thatba handlad? 

A. An a^oyaa tto taninobaa i^iloyMnt undar the Fbcoa 

TliiMi|Ht Ftogran ito throu^ participation in tha IXiition 
Aaalatanoa ftogrm haa leoaivad reirtiiia— it for tuition and 
flDqpmaa ixm XTt/r or vhara tha aducatioial inatituticn haa 
directly billed tha oofiarv for aduoatlon tuition and taqpcnxso 
on bihalf of tha a^oyee. 

tuEMPiflniatr camsKncM 

64. Q. Mi X wititled to file a claia for unaq^ayesnt benafita? 

A. Yea, evezy aqparated o^oyea haa the ri^ to file for 
barafita. 

- 15 - 
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65. Q. Will Z tm aligltle to ooUect UMployMnt beraflta? 

A. Ihi acppony will not cxntMt daiw for unenploymt 

oaijnatifln itai tim m^agm vtm involuntarily sqiarated. 
In ths OM of daiai by oploywa «*io voluntarily separated, 
in twpcraa to • State's RiquHit, ttm ocaiiany will prcvide the 
facts surxounding tha o^loyM's msGn for leaving, inUudii^ 
%lMthar ttm oplayva was At Rialc' of involuntary aetjaraticn. 

SAvmrx PTMi BMP 

66. Q. If I tendnota undar tha panGviaicfiB of TFFP, and I am aervloe 

penaicn aligibia, what o|^ona do I hava ragazding ■/ balance 
in tha Savingp Flan for Salaried Biployeaa (SF5E)? 

A. All balanoaa in your aaooiait, including ocaisany ooitributicrs, 
will ba vaatad qxai your tandnBtim under Tm with a service 
pOTsion. narjnntliij tha diatributicn of your aoooiait, you my 
elect one of the following q^itlona: 

- lb reoeiva the tctal value of your acxxunt in cne payinesnt. 

- Tto defer your distribution until any tine to age 70 1/2, 
aubject to your lifie aocpactan^. 

- To raoaive amial imtaUaertt payoBnts to a *^*v^-^w of 
20, aubjact to your life a}qpactancy. 

- Ito purchase an anuity with your balance in the Guaranteed 
Intanat fM (if ary) and to zaoaive tha minter of your 
a ooou n t in cne paynant* 

lha nathod of peysent fbr theee cpticns is nonally Bade in 
oaah (dMdc) . HoMsvar, individuala with aooount balances in 
ATtT mmrm car tha Divarsifled Itilflphana Partfollo nay elect to 
leoalv* tha value of thaoa balancee in ihaw (stock 
oartif icBtas) . 

Prior to alacting an o|A:ion, It is suggected that you refer to 
the section of tha SF5E Fawfmctm titled: "Msral inoaae and 
BBtata Itac EffiK± of Qiployee Allotaenta, ^iiloying Ocnpany 
contributions and Withdiauals under Present law". 

To elect one of the above options, contact the Traraaction 
PExxseaslng Center on l-eoo-952-0077. 

67. Q. If I am senrloe penaicn aligibia and have chosen to defer 

reoaipt of ny aooount, nay I change ny nind? 

A. Yea, ycu aay change your aiind and elect to begin reoeivin? 
diatributions frcai your aooount fay contacting the IPC. 
HMBver, you oust begin receiving a distribution in the year 
you attain age 70 1/2. 
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68. Q. 
A. 

69. Q. 
A. 

70. Q. 



iUK: SF5E AMD E9QP (GCnt*(l) 

ftMn X an ntixvd and I Ymm datend reotlpt of ■/ uvingiB 
plan balanoa, can I stUl changa ■/ balance frca cne invostnent 
optlcn to anothar? 

y«s. you My do ao fay callinci tha Itanuction nnnaaaiiij 
Oantar cn 1-6O0-952-O077. You ara gcNmnmd by tha mtam rules 
as activs participants. (Sas Sscticn 7 of tha Prrfiectii for 
tha Sa^rin9B Plan far Salartad av)loy«as) . 

Will tha valua of ■/ a oao u i t ctianga if I laovs ■/ Boray in the 
aavinga plan after I istira? 

Aooount values will fluctuats with saikat canditicns depending 
on your innaat—il options. Your invasteents will be subject 
to the sane risks as any active participant *s. No «lditional 
allobHnts can be added. However, if • portion of your aooaunt 
is invsstad in the Diveraifiad Tal^phcna Bartfblio, earnings on 
your balance in the Diversified ntelaitaie partfolio are addai 
to the KTkT ahares invastsmt option. 

If I tazBinata under the precisions of Tm, and I as not 
eligibls for a aarvioe pension, %tat options do I hovs 
regarding balancsa in the Savings Plan for Salaried Bqployees 
(SFSE)? 

All b ala n oee in your aocount, including ooapany oontributions, 
will be vested upon terainotion. Regarding the distribution of 
your account, you say elect one of the f6llawing options: 

- To receive the total value of your aooaunt in one paynant. 

- To purchase an enmity with your balance in the Guaranteed 
Interest FUnd (if any) and to receive tte ranaindsr of your 
account in one p ay— i t . 

IhB method of peysent for these options is norsBlly mde in 
cash (chack) . Housver, individuals with account balances in 
KTVT shares or the Diversified Telephone Rartfolio nay elect to 
receive the value of those balances in shares (stodc 
certificates) . 

Prior to electing an OfAion, it is suggested that you refer to 
the section of the SP5E Koepectus titled: "Federal Inocne and 
Estate Tax Effect of Boplcyee AlloAnents, Qiploying Oospany 
contributions and WithdrsMals IMer Present Un^. 

To elect one of the abc^ options, contact the Transaction 
Processing Center cn 1-800-952-0077 . 
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SAVDCS PIAW i SF5E AND E9CP (Oxit'd) 

71. Q. Hm\ do cnntritautlonB to tht aavin^i plan end? 

A. Your allotMnta (and ntchiiq cx^ary ocntrltuticni) will be 
■Bda throu^ your fiml nguUr poynnt. Oontxilxitlais 
an canditad to your SPSS aaoount tha mth in %*dch you 
raoaiva your poyctiadc. 

Ncta, payMMt in liau of vacBticn, tan Inontiva paynents nads 
aftar your tarBinaticn, and any piyHita aada undar are 
not aligUole oc^maticn undar the iKuvialana of the SF5E; 
tharaftra, no allooMnta will ba talon trcm these payMU. 

72. g. will ay SPSS aooount ba valuad? 

A. iha Savings Flan providaa toe a Flan payout upcn tanlnatlon of 
aervloa that is usually valuad as nf tha mth of tsEBinaticn. 
Howaver, in ocdar to ba valuad or to aaka a A*f«rTni election 
(aen^ioa pmicn eligible only) effective as of tha end of the 
Bonth of tenination, the fbllotfing thtee events aust taka 
place: 

- Iha participant wst caU tha IPC during tha mth that 
terainatiGn is effective and ragMst the payout or dcffirml 
Oonf ixaoticn of the zequast will ba s«it to the participant 
following tha teliftena caU. 

- The participant Mjst al^i and return the Oonf iznatlon Ft'ttd 
by the 15th of the mth foUowing the mth of terminztun. 

- The payroll office njst report the termination to 
Asarloan 'OnnsU t> by tha 15th of tha mth follawing the 
mth of terBination. 

MMn era or Bora of these thrae events ia delayed or doea not 
occur, the effective date of valiatlon tar a Plan payout or a 
rtof«i-w>i My be in a later acnth than tha month in which the 
participant tenainated sarvicM. 

In ganeral, there ia a saxiu period of 90 days in which a 
Flan payout say be panding. An ackdnistrative process is in 
place to handle situaticns in ttiich one of the three praviously 
Bonticned events does not occur. 

Par participants with account balances ewer $3,500, failure to 
contact the TPC within the 90-day period follawing the mth of 
termination will teault in transfer of all Plan balanoRS to the 
Ouarantead Intarest Find, wittnut the rigtit of withdrawal until 
age 65 or death. I^rticipanta ito are age 65 or older, or who 
have aooount balances of $3,500 or lass, will be paid out in 
cash with federal tax withheld following the 90-day period. 

Rmmher, wlwn you tetBinate eervice, you m&t call the TPC, 
ani sign and return tha Oonfirmation Fona to Anerlcan 
T^ranstech. 
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SKVDCS PIAM : SCBE AM) E90P (QGnt*d) 

73. Q. I hra pra^taat (401Jc) daductiorai taken tron pay. Ituit 

haRMra to that mxm/f 

A. Your belanoa in tta pra^tax (401Jc) portion of the Plan will be 
diatrllutad in tha aagaa aamar as <le»crlbed in rasporae to 
quastlcn 63. 

74. Q. Mian can I aoq^act to raoaiva ■/ aooount distribution? 

A. Distribution ciiacks ara mllad within 45 days after the end of 
the valuation sonth. For mat^Hm, If your distribution is 
valued as of October 31, your distribution chadc ahould be 
■ailed by Oeaate 15th. 

Distribution of stock certifiaataa, if appliciA>le, are 
ganataUy mllad within one waalc fbUowlng the sailing of the 
diatributlai cteda. 

75. Q. itow will ■/ ESGP aaawit be distributed? 

A. You will raoaiw abates of ATtV stock plus a check fbr any 

firMtional iharas in tiling. If the value of your E90P acxxunt 
is $3,500 or less, distribution will autcntioally be nnde in 
Mcuary fdUowing the year of tecaiimtion. 

If the value of your E9QP acocuit is wmr $3,500, distribution 
of your aoonnt camot be sada without your written ocns&it. 
Atfarican Ttansbech will sail you an ESQP distribution 
authoarixation foes with an eMplanatory latter in January 
fbUowlng the yeer of taEsinaticn. L.tter ipecifies the 
dates that your sigpwd fbn sust be recttiv^ by ABericBn 
Ttanstech in cedar to effect a Nbmary or later distribution. 

76. Q. Itiat is the CMer Transition Fcognn (cn>) 

A. The C&reer Ttansition Progm pcovicles a choioe of wDtkdx]|B 
desigpiad to assist jan in pursuing career opportunitia outside 
of AT«r. It is dMlgpMd to help you: 

- deteosdne your strengths, 

- Idntify a satisfactocy objective to best utilize 
yirjr abilities and interest, and fulfill pereonal 
goals, 

- leem sartating tactnicyies to obtain a new jdb 
or start your oun buainass, 

~ plan the steps ard fbU approaches to aiciiieve 
new pancnal objective . 
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CAREER ■nwBrnow raotaaM (ocnt u/ 

76. A. Onnt'd 

CIP ptcvidM a practical BBans to halp you plan for t^le future. 
IJhdter CIP, you aay participate in one of the follawi/K^ 
woiiahGpa: 

- Oxtplacnnt (Ra-f^oysaent) 

- BitzKamurial (Self-B^oynsnt) 

77. Q. Am I eligible to participate in cn>? 

A. You an eligible to participate if you are within an affected 
work grtsqp and are going to voluntarily or involuntarily leave 
the ooqpary inter the Ftnxse Itanagnrit Guidalinee. 

78. Q. If I att^end a CIP wjtfatap, will the coBiany finl m^o^B^ 

for me? 

A. No. The cbjective of CIP is to flKlfit you in purauing 

career objectivee. Neither the profeasicnal couraeling firm 
nor the ooopany guarantees subsequent te-«B()layn£nt. 

79. Q. it)at expeneas will be covered by the ax^eoff if I 

participate in CIP? 

A. Die OGqpany will pay all fees, as well as your travel, lodging 
and nal ttqjensee, if any, in comaction with attenJanoe at 
CIP functicns. 

80. Q. itov do I register to participate in CIT? 

A. Ycur BB|}lcyBe ccmunlcatiGn E^dcoge oontains a CIP form 
which is to be ccnpleted and retumad as indicated. 

81. Q. If I register to participate in dP, ^ will I be notified of 

when to attofid? 

A. You will be notified by your Berscmel Organization 

82. Q. If I do not elect to participate in the CEireer Transition 

Program, will I receive p aymen t in liau of the service? 

A. No. Biployees are n±. eligible for payment in lieu of 
this servioB. 

83. Q. Hill the asqpany provide me with referenoes? 

A KTSfT will confirm that you worked for the ocnpon/, the 
number of years you worked, and your title. 

84. Q. If I do not elect to participate in the career l^ransition 

Program when I leave the payroll, can I partic^te 
at a later date? 

A. Ycu can participate in one of the CIP woiicshops for to 
6 months after your off-roll date by submitting the CIP 
Election Fbrm. 
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KKt Ttmsitian Vrdtmdtian MyMnt Flan 



Election fOKM 



I havt Md and m teUUr vitli tiw Km Ttmitim VataMfjn 
nynent Plan and SiaMzy Plm Vmm i Iptlon (tha F!Un) . I Ailly inSsntand 
both tha bmfits ml tha turn and ocnditlm of tha Flan. I m auara 
that: 

1. Any ofte I aay aalaa to taosinata aqpOcyMnt vl«li xrVT 
(including aiy aufaaidiaxy or affiliata of KM) , vb'it Flan 
bmfits, is vouxam AMD nvraksz. 

2. If tha Ooapary aooiita ■/ offnr, I aiat Imtem tha payxoll by 
. [to ba fiUad in by tha Ck^sany] 

3. If tha niter of aaployaaa liio ofte to laatva tha payroll 
vQlxaitarlly aiBoaarta tha aaxiKHi aoo^itabla niter, aa 
dataolnad by tha OvV* tha Cb^aiy has tha rl^ to liidt 
tha niter of aao^Jtanaaa to tfaa aaxiiui acxaptabla n^Eiar of 
■fxloyaaa. in auch caaa, aczMptanoa of ofiloyaaa' offars to 
laava tha payroll volwtarily and to raoalva banaf its will be 
givan to «|ilcy«aa in daaomUng ocdar of ttaair nit cxaditad 
oarvioa. 

4. If ■/ offar to lasva tha payroll volwtarilv is aooi|Aad by the 
OcBfjary, I understand that aap ai atlon p ay — i t is ai^act to 
fdrfaitura if: 



(a) I MB latar raoployad by JOW; 

(to) I aa latar la^iliiyaii by ary affiliated or aiteidiary 

ocapory that is within tha aana oxitzol gnx^ of oasfianias 
aa is JOVT; 

(c) I m latar la^Joyad by ary oAhar ocaiany that 
partlcipatao in tha aaa» pnion plan or plans as KXT, or 
with laipact to idhlch K£VS has a inbarchange sjiaiBiai if by 
Wiich I aa ocsMd at tha tise of ^^ Tmagia^am±t 

(d) I vldlata tha Gt^wy's guidalinaa regarding disclosure of 
icuislatary infonaticn. 
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If ^r ofto to Iterm thi poyioll voluntarily la aoo^jted by 
KTVt, I agrw that if I oi rahizvd by taXT, or riyloy^ by 
any of tht onyani — dMcrlbad in panign[te 4(b) or 4(c), 
within one y«ar of ay Mparation frcB KTVt, I trill fbrfeit an 
aBont a^ial to tha aqoivalvit training Month's Muuntlan pay 
to which I m thm «ntitl«l. 

If I Ml involuntarily taaaalnatad ky Km and m rrtiixvd ty 
Am, or iM|>loy«d ky any of tlM ooqpanias <liarribed in 
paiayia^ia 4(b) or 4(c) within ona yaar of ay Miiaration frcn 
Km, I will fbrfalt an aaomt equal to Urn aqoivalvit 
ranaining nonth's Mparaticn pay to ««iich I tm than mtitled. 
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Klttion Ttxm - ftwi 3 

NBM! ^_ 

SoclAlliaurlty Hp. ; 

RMpomiMlity Qod^/Cfegmisitlcml OoOmt 

OKgonixaticn: Siluy Gkwto: 

MMcMdMB and Boob No.: 

Hn* City/St«t«! ^^^^^^Z^^^^^!^^^^^ 

Off lo» nOifteni H^. : 

QMck cm: 

[ ] I voluntarily «d izravccBl)ly of te to laow tha poyxoll 

by (dBtt to ba fillad In by Oaipm^] with 

K£VT Ttw»itlGirFkotK±ifin BayMnt Flan bmfita. 

[ ] I do not ctiooaa to voliaitarily laaw tha payxoU. 

Tha following ia to ba cc^platad by thaw Oio voliaitarily offar to 
laava tha payroll. 

If ay offar to laava tha payroll volintarily ia aoo^itad by tha 
Ocapary, I irxwDcahly chooae to raoaivi wff payMfit mdar tte XFVT 
Tranalticn FtotActlcn Va^mmtt Flan in tha fdllawlng ■amer: 
(QMdc ona) 

[ ] Ua^ mm %rith payMRt on ^ about tha f ix«t day of tte aeocnl 
■onth aftar tha mth of Mfaration. 

[ ] Iii(> aw with payMHt d af a i iaJ witil January 30th of tte 
calandar ymr follaHingi tha yaar of tanlnat.'^on. 

[ ] Equal Bonthly poyavita \9 to 12 baginnlng on tha f irvt day of 
tha aaocnl acnth foUouing tha aonth of a^iaration. 

[ ] 24 aqufil acnthly pay aai tj bagiming on tha f irat day of tha 
aooond aonth fouioifing tha aonth of Mparatlon. (Availabla 
only fbr afaoyaaa aligibla for ona yaar'a aalary). 

Fbr invDluntary waparMam, tha peyMnt will ba in a li^ mm cn or about 
tha participant' a ar jraUon data, or m aoon tharaaftar tm ia prac±ioable. 



ai>loy«a'a Si^wtina Data 



ICTB: All thraa pegaa of this a}jac±icn totm wat ba ratumad to tha 
dealgnatad Oca^any official: 
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GBoomnc jxxxncms): 

SMARSf GaRMX(S): 
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Mdioftl fitprnM Flan 

Dntal SiqpMiM Plan 
Visioi Cm Flan 

Gd(»|> Lite Inwnno* 

fUfpl— n^"*! Grnv Lite 
InMranoa 

DipMdHit Gra;|> Lite 
IiauaranoB 

Sovingpi Plan far Salariad 



B^oyva Stock Ounarahlp 
Plan 



BMwf ita A—ociatad %dth Scoarationa Dua to Foroa Radactioni 



STvioa Panaicn EliqihXa 

Oontixuas for ratixad wployaaa and 
•ligibla dqpandanta. 

Odntiiuas at ocafiary aoqpma. 

lost dA/ of acnth teUowing mth of 
MpaFBtlon* 

nid in foil fay tha aaapmf, (1) 

FMdwB era rtartrtart trcm pmion check, 
nninataa at aga 65. 

BGM 90 Jays at Individual'* mqpmmm. 



Hon-fiagvioa Proion Eliqihla 
Sarvloa VapmOmtt, (2) 

BGM -t- 90 days at Individual 'a ao^ana. 

Laat day of aonth foUawing mth of 
■aparation. 

BOM 6 vntha baalc at ocafMny'a 
anpna. 

BCN 6 aontha aa grav inaunnaa at 
individual 'a w^ma. 

BGN 90 days at individ^l'a m^pmw. 



All aavinga plan faalanoaa, including 
oc^iary ocnttitutiona, an VMtad ifxn 
tandnation with a aatvioa pmicn or 
for raaao n a of diaabiUty. Diatritaution 
opticna ara. 

- raoaiwa liap mm payaant of aoocunt 

- VBoaiwa amial Inatallaant p^aanta; 
aaxiMM of 20, aidorjact to a^loyaa'a 
lite wqpac t ancy 

* daf«r dlatritoution up to aga 70 1/2, 
aubjact to Ufa aoqpactancy 

- purchaaa an amiity %rith ouarantaad 
Intataat And balanoa, if any, and 
reoaiwa i^iiiiilai of aoocunt in ona 
peynant. 



All aavingp plan balanoaa, including 
ocqpary oontritautiana, ara vaatad 
\9on taasination indar nVP. 
Ddatrlbution qptiona ara: 

- vaoaiwa lu^ mm payMnt of aooont 

- pUEChaaa an amiity tilth 
Ouarantaad mtaraat FUnd balanoa, 
if any, and taoaiva i— liilai of 
aooount in ona payaant. 



All E90P balanoaa ara diatributad in ' All B90P taalanoaa ara diatributad in 

Fabiuary ftolicwlng tha yaar of C x J February fbUcwlng tha yaar rf 
tarminatlon. taminaticn. 



- 1 - 
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(2) NCS - 5 yean - 6 ■ontte at o^any nqpmrmm 
- 6 mths at Individual's 



BOH - £hd of Honth in «hich Teninated 



(1) Bigiiwiing aga 66, basic immnaa ia - l to 5 yaaxs - 3 mxtOm at ocmmrr/ mammm 

raAioad 10% pa: yar wrtil it roaches «p— • 
of^tha Mcunt ycu had at xvtimnt. - 9 wcrtOm at Individual's mpmw 

- leas than 1 yaar - 12 aontha at iniiWdial'a asqpma 

• AU txmacticn^rKyiaata ihould ba handlad thrai^ the Tranaacticn Prcaaaaing OMiUr (TOC) at tearican Ttarwtach 

on 1-^00-952-0077. 

This does not afttet any bmfica yoi say hav« under ooem. fienafits qualifying fc^ oontlnuatioi of oownna 
under am; mm "ttportanw Notice". 



24i -2- ^z^- 



238 



DfPCRiMir NonriGB 



10 ENEUttES tK> lAVE IHE VmCUL WCfR IHB IBNSITIGN ROISCTIGN Pf^UfSIT HAN (TPP?) . 

Ohi fbUowing la an •HplariBtion of how your HMlth CM bmf its will ocntiiue under 
Kid xanOtar tha OonKdidrtMl CtoiilM Budgat Rnonciliaticn tet of 1986 (oom) . 

Qlrxlar tte Ikmaitional Kotactloi MyMnt Flan, you my ba allgibia to raoaiva, 
dipanding en your nat czaditad aatvioa data, Oa^any paid laanafits. You trill also ba 
aligibla fior axitiniaticn of oovaraqa at ttw gcwip xata. 

In addition, mdar COOA, if you and your ocw ai a d dqpwdaits (if any) ara not oovecad 
mdar azy gro^ haalth caza plan, you aay ocntlnia KTVT Madical, Dental, and vision Cm 
ocNmngt idthout ixitaimiAicn for a total of 18 ■ontha aftar tarBination of eaplcynent. 
you and your aligibla apouaa and d^Mndnta aay hava a rig^ to oontiiua health 
ocwaragaf p:widing oc w araga vaa in affact inlar tha iqpiiicBlol* ^i^n the day before 
tacaination of aaployaant. You hr^ an option to chooaa aithar: 

Choice 1: WwUnwl Bqpma Flan Ocwaragpa only, or 

Choice 2: MBdical Bqpme Flan, Dantal fiqirnae Plan Q»/exage and vision 
care Flan Owaraga 

OXPk in ccnjunctioi with TFFP, will enable you to oGntinia the Mediohl D(pense Plan, 
Dantal ficpanae Flan, and tha vi sion Chia Plan as indicated below. If you do not elect 
oantiiuatiai of c w eiaiia under OGOA, you ant atlll eligible to raceive the Ocnpany paid 
bmf ita for tha period indicated. 



Nat craditad 
Satvioa Date 

5 vra. or Mora of 
Seryioe 

OCHmNY FAYS 
YOU FMf 



MKUcal 
Popenaa Plan 



First 6 ratha 

of ocwaraga 

Nesct 6 nonttw at tte 

9x019 rate 

Final 6 Bcnths at 

the GOERA rate* 



Dwtal 



N/A 



' 3 Bonths at the 
groqp rate 
15 nontte at the 
OOERA rate* 



Vision 



1 Month Oanpany 
paid ccvera^e 

17 ncnths at 
the aOERA rate* 



lees than 5 vrs. 
but nora than 
1 year of Seryioe 

OCMFMiy VKiS 

YOU FAY 



- First 3 scntte of 

- Nm^9]Donths at tte 
g roup rate 

- Final 6 amths at 
the aXPfi rate* 



" 3 Kxitha at the 

group rate 
- 15 Bontta at the 

OQBtA rate* 



1 Month Oanpany 
paid coverage 

17 months at 
the ca^k rate* 



1 - 
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T— i IT 1 ^mi 

but mm thm 6 
■ontfaa of Sttvlo» 



OCMPMIVEMB -H/A - - 1 Month Otufany 

VWHOr - U mtfas «t the - 3 Krthi at th. - ^ ""^^ 

gra^ rata 

~ « ■ontlw at tte - 15 Bontte at the - 17 mtte at 

0°**'^ GOTO rata* tte OlERA rata* 



aa part of tha tctal OOBBk IB Banth pvlod. All rataa arB AAijact 



HCnS: 

■ubjact to chants, 

H/A « not iFplicafala 

* - com Rata plus 2% Ackdnistraticn Fte 



- 2 - 
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ccntiruaticn of oo^wraga uvier oom will oMse if one or wen of the fbllowing 
sitiiationB arlee: 

a) the cost of ocntiniBd omcage is not paid on or before the <te date, 

b) you or eligible ( Ipywni'^ it beanes eligible for MBdicare, 

c) you or eligible «w^^vw »«- i^"»Tntt oGwered under another health caze plan; 

d) the Plan texBinatee for all ci^oyeee. 

After the a^jtloyee Change R^xxrt (SCR) fdr your eopamtlcn ie appn^wd, pEooessed and 
nported to Bi^oyee Benefita, a notioe, a OOm mrollBsnt fbCB and a rate sheet (see copy 
attached) to elect ocntiiuation of 9roq> health care ocwerage \s)der GOERA will be miled 
to your hone addraas. You have 60 days frcn the date ahoun on the Specific Notioe to 
elect to oontiiue oweiage. 

Iha fom should be rstumed to the a ppropri ate carrier as soon as feasible to ensure 
ooverage without interxi4]^on. ^)ecifioally, you need to do the fbUowing: 

1. If you oily went the ocapary paid portion (eligibility depends on your net 
credited eenrioe) , you should f iU out VKCt 1 of the OOm fom, ctedc the 
election dx>ioe in F^rt 2, sign, date and return the toxm to the carrier. 

2. If you wish to elect cc^rerage beyond the oo^iany paid portion (depending on your 
net credited service date) , ooiplete the entire fan and zetum it to the 



'taTtipt of the OCtBK form by tte carrier, will update your benefit eligibility 
Infarnation. 

Iha dbove does not apply to enployees who are service or disability pension eligible 
slnoe they are eligible for oontimation of Ccmrage under the Retiree Flans. 



carrier. 



- 3 - 
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IMividual 


$ 81.30 


2 I%non 


$154.47 




$227.62 


Clam n • mu* 


$ 81.30 


Claw n - Ooc only* 


$ U.73 


Dvital BmnM Flan 




individual 


$ 10.42 




$ 19.48 


Ftelly 


$ 29.00 


Vlflicn Carm Plm 




mdlvldual 


$ 1.30 


2 MiBcn 


$ 2.47 


naily 


$ 3.64 



WHEi Add 2 pntsmt to nonthly xBtm to 



ocwvr oo^any aAdnixtntive 



Biil^oynw with IM than six aontlia aarvloa, ■UEvivino wpamm anl 
in »0 Pl«n rtiGuU caU ttudr bmfitltffloB far 

anUlOBUtt XVtM. 



*RBt« tffHim to aadi OaM n 
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Td: KTVr 

Ofdcyae Benefits Of tiae 
4 Wood Hollov Rood 
PBocmipparv, N7 07054 
Attn: Nemager-nnBioni 
nx f : (201) 428-0615 

This is ■/ reqiMSt for a oopy of ly: 

Rviiainaxy Pension Odailntlm 

(ycu will rBoeive within 30 days 
DBferred Vteted Pension Odculation . 
(you will rsoeivs within 60 days) 
Other: 



Nbdbs: . 

social Securl^ Mater: 

MCS Date: Date of Birth: 

OoBfiany wortod for before di ,jstiture: 

12/31/86 OoBfiany I^yroll Of f ios 

ttiite Plaiiw Orlando Atlanta 

Other (please specify) 

last day on the payroll: 

CR 

Pension Effective Date: 

I am Gun«ntly paid tram the following Riyzoll Office: 

Vtiite Plaii» Atlanta Other (please specify) 

Ploese sail my pension calculation to the following address: 



RxM Nuiter: 

Signature: Date: 

EEMEFTT OFFICE USE CNLY: 

miE RBCEIVH): DME CALCUIAm>: 

miE MMIO: miTIALS: 
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NMKBBir 

mBmwnm op ton nx srovi« whsicw nmns 

Yai an .ttvioi pmion •llglbl* if you th. fbUcwing rm^iiimmitmi 

^ Net QnKlllMd STvloB ngs) 

^^9* 30 ym 

S 25 y«. 

SL'Si'^J*" y~ cen m^timtm your «nth2y 

2^}^ ^^li.^" "V qi>»tion. or would 1U» m^ertSLitS^S^ 

MWEl: I'yaimUribefowaQ^ss, yan:p«ionvmbem^ 

v-«« /w^j -J „ ^ R»Aiction fdr each nth and 

Yaan of Qaditad Satvioa Rurtial mth of rtirmnfc 

30 or WTB V4 % a aonth (3 % a y«ar) 

"^^^^ ArriUty In affect, your p«ionwm^ 

3: B» dataa of VV78 - 6/30/85 repMnt tha 7 V2 y«ur vindov lAicT* 
Lina #13 than tax., tha ^Oary fi» 7/V85 to the da a. of wS^«Si. 
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KTvr wmmam mssoK fun 

TO ISTDQaX yCUR dK ITCKN IKXK 1HE KTVi' MMOfiBfEMT IBSICN BAN, FQIICN 
1HESE HGIIUCIZCMS: 



* 


1. 


* 


2. 


* 


3. 


* 


4. 


* 


5. 


* 


6. 


* 


7. 


* 


8. 


* 


9. 



Your Gb^nation tar 1978 
Your Ot^pmatlcn far 1979 
YGur Gofmstion for 1980 
YGur OniMraaticai for 1981 
YGur GcifmatiGn tar 1982 
YGur Oo^mation fbr 1983 
YGur CDii)naticai fdr 1984 



Md your Q^ansaticn fdr the pericd 
1/1/78 thru 6/30/85 aa ttom in #1 
thru #8 abow and ihov hera 

10. Divlda tha total in #9 abow, by 
7 ' to datarnina an avaraga 

KL ftir tiw parlod 

11. Ditur yaara and sontha of aervica 

thru 6/30/85 

12. Miltiply tha avaraga aalaxy in #10 
above your yaaza and ncnths of 
aervioa thru 6/30/85 

* 13. Your ocnpenBation fdr 7/1/85 to 
date of your ratironent 

14. fdd #12 tfjova to #13 above 

15. Miltiply #14 above by .016 (1.6%) 

to determine estinated annual pension 

16. Divide #15 by 12 to detam^iK 
eetinatad nonthly pension 



YOURFpSONKL 



28,000.00 
30,000.00 
32,000.00 
35,000.00 
37,000.00 
39,000.00 
41,000.00 
26,000.00 



$ 268,000.00 

$ 35,733.34 
36.5 

$1,304,266.91 

$ 21,140.00 
$1,325,406.91 

$ 21,206.52 

$ 1,767.21 



Die amxint datennlnad in #16 abcve, nay need to adjusted for a 
Survivor Anui^ or Early RetireBiGnt Diflocunt. 
*NCnC: OtnixnBation for Pension CaiculatiGnB include: 
-> diffeiantiala paid for ni^ toura 

" diffeiwtials paid for taqporary %atk in a hi^lher classification 

- Imp mm merit wage payments 

- t£kHm nanaganent incentive condensation auaids 

" incentive ccnisensation for Marketing Managenent en|>lcyees 

- sppci?! project allowanoes for assigiments which bogan before 12/1/83 

- araa dif ferentiAls 

OVERTIME PStf AND ANY COWER PAYMEJnS NOT LISTO) ABOVE ARE NOT 
DICUUIXD AS CCHPOtSKTiaH FOR PEKSIGN BJRPOSES. 
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" y?* f wittlin « yMT of tte m 4TdUor tn of avlayMt 
y ylr— lU ftar Mtvio* pmion •liglhlllty mlrr tte JOW MFP as of 
tte oc^Mv^^tai^wtad Mputtlcn d«t« ("Aopllo^s Out*"), voi viu bm 
-bl^«tUlnth.t«llg^ 

"Itmitlon LMWi of Jitarot". ^ " 

Itoi win zwin on • Ktmition Lhv» of AbMras mtU tte aarllAr of 

tte fdUcwtng oocxn: 

(a) EliglbUlty for mn lirlUU mkvIob pmicn is vttairad (but 
in no CM mm tten on* yMr, tte ont-ynr vnlwnary 

(b) YQUttn hind ty fitter an Mvr covony or • taamc BbU SystM 

in «Uch you an aligibla ftr port^illty of Mrvios 
«id«r Ml nrji iMif for intat^ianga of tenaflt cblicBtlara (Sao 
QuMtiw 14 ml 15 of tte Q'a iS5 A'a). 

Ite toaticn of your ftwialtlcn LHva of Mbama will torn adkM to your 

and aarvloa at tte "anOloobla data" only for datazalnina alloibilitv 
5? f_?^^ P»lfln mm- tte MW MPP. Your bmf it calculation will 
ba teaad on ycur aga and aarvloa and plan ftnsila in af fact aa of tte 
"apT^loahla data", ite pariod of tte Ttmltlon laava of Atena vlU 
not te oonaidarad aa ntt ctaditad aarvloa in tte oalculatlcn of you^ 
tenaflt. Any aarly ratl i ■ m l diaoount will te oalculatad teaed on vour 
a9B aa of tte "jvpHcabU data". ^ 

Fta: tte Axratlcn of your Ttanaitlcn Laava of Atema, tte fdlowlm 
tenaflt oamMjm will ^fdy: ^ 



o teath Benaf it undar tte KTvr it tteza la a qualified 
tentficiazyT^ 

o AutCBBtic agvivor Aimitv oovaraoa mWr tha mtvt mod 
which you ara antitlad aa of tte "««f)licid3la date". 

o Cmg Ufa Inauranoa taaaic oovazBga will te provided by the 
OMijaiv. Bay oontime any awlmital oweraga if you pay 
tte Bonthly oontrUautloM. i t»i 

° D^Tttett Grew Ufa Inauranoa any te oontlxuad if you cay 
tte Bonthly aontributiona. 

o Dantal Inauranoa will be provided by tte OoB|3eny. 

o Medical Eb gaense Plan or alternate (iv>loe coverage plan will 
te pzwided en tte aaae baais aa for active eBployees. 

o Vifllon Qot Plan cmarage enda at tte end of tte month 

follwlng tte month in Oiich your Hrar»ltiai Leave of AbaoKse 
teglna. 
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FMP: 005 (2/88) 




AFFUCXnON FOR A 
IRANSmCN I£KVE GF ABSDICS 



TICS IXTE 



ORaNIZMTGN 
MORK AEXRESS , 
Cm/SIKTZ 



OKIE OF ULKIH 



SmRKITGN LKTE 



SERVICE IflSIGN ELIGIHILnY OKIE 



THE TOMBmCW LEAVE OF NBBQKE WH L BE GANCEmP EFFECTIVE Wm THE CftlE 
OF (RE) HIRE CR lEKZH AND F^IGN QUITUHQIIS Wlli BE TKBE AS OF 1HE 
DAY EEFtSE THE EFFECTIVE n!IE OF IHE lEAVE. 



OSAhSmCN l EAVE KBBEIKS IS OWIIED F1CH _ 
(TO BE OCKFI£IfD BY IHE HUEFTIS DEFARDfENT)' 



TO 



Q!f>loyee's Signature 



Date 



SqperviBor's Naone 



SqperviBor's Signature 



Date 



Rstuzn to: Benefits Delivery - Pensicr^ 
57A-C3C24 
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'SS^^SZ.^^'^ZI!!^ ^ "''•^ to you 1. hairiltd byr «n 
cuttmiOm vnte and pradte « ctioia of m of tte fbilaviiig wrWiopi: 

o Mnfxnurlai (Stlf-nployHnt) 



Mur-^OcyM*, and ^covlaH m owKViw of itat la naiiz«l to «tart 
b«taM« of yoir cm; tmnaUndlng ml dMalopim « hSSTttlii- 

]S^Stri^"^J£!i'*S?^ •* ^ "totting th. OT 

<«•. (Si« attadMd UrKtocy of Guwr Umition ODonUntm.) 

aada to adiaAila ocmwiiant tlaa and laoatlan. taut voi w ^ tvT^ 
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FMPi 009 (3/88) 



gfi^i*! Security No. 



JcbTiUe &U«yGi»te 



Business Tel. No. 



Bldg. Ii3C. Oode . 



(Area Onde) 



OiganizatlciV^BusiiMS Unit 

Organization oodB/Iteeponaibility Ocxla . 



1. I wiU enn>U in the caraar Dedaicn Vtoriodicp 



You wUl be notified of the locatlcn and dates of 
the voilcrticp. 



2. I win not enroll in the career Dacision Wortehcp. 



Biplayee's signature 



HPD/PSO USE CWLSf: Oourae Date: 



RBWFN mS PCR1 TO: 
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mP: 009 (3/88) 



Job Titl* 



Mock MdrtM 



BuBlnaM Til. No. 



Sociil Sacurity No. 
Salazy ( 



(StTMt) (City) (Stata) (zlpf 
Bldg. Ldc. ODdtt 



(Am Oxte) 



(StiMt) 



(dty) 



Til. No. 



(Ana Oxte) 



(State) 



IzIpT 



OtganixatiaVBualiiMa Oiit 



OK^anbsatlcn GDd^/RHporaibillty CSoda 
TBocBlmticn Dsta 



I hava twlMd tt» prwisicm of tha caxMo: Ttamiticn Ftograa and have 
dacidad that: 

1- ^ will moU in ttm Carmr Ttanaition Progam and 

I aalact tha tdUauirq ucOotup: 

__Cj tp1nn Mi rt- (Ra-BvaoyMnt) 
__Bitn|RMurial (Salf-^qplcyMnt) 

You % rin b a notlf lad of tte locstioi and dataa of 
tha wcMo|^. Flaaaa Indicata dataa you uould ba 
laiflila to attaid: 



2- will not OTcoU In tha Guaar Itaraltim Ftogran. 



Bqployaa'a 8i9iatuia~ 



Data 



VSO/VBO USE GHUf: Lodging: 
Ttaval: ~ 



ODuraa Data: 
Hotal: 



venMt Tsns ram to: 
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UU«LUi*fl f OF Qffg R •naigrr ncN odqwiimmcbs 
WORK gnoEs SBWH) oowncT 



il^Bchnology Systans All 



Bell laboratories 



Credr.c Cbxporaticxi 



Transtech 



All 



All 



All 



JtxSy Hofinelster 
(201) T71-2571 
1 Oak May 
Rcxn 2MC106 

BerKaley Hei^^, NT 07922 

LlUoy Kurraz^ 
(201) 564-4331 
101 JFK Ite)(uay 
Itocn 1L510 

Short Hills, KJ 07078 

Itoyalynn carrutheis 
44 Wiiiparv ft>ad 
Marristown, KJ 07960 
(201) 397-3043 

Audrey Bsert 
6000 BaynaadGWB Kay 
Itocn 5-1-001 
Jadracnville, FL 32216 
(904) 636-2078 



* Includes Federal Systens and Oortract Services Organization 
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EUO Eastczn Ragion 



mint, 

NBMaduMtta, Hm Yoric, 
Oomctioit, Hm Bm^Mxm, 
Rudi Island, Pmw^vania, 
Hsv J«niy, lUiingCxn, D.C. , 
Vizginia, Dilmm, MBzylard, 
HMt Vlz9ijiia 



ocmacT 

Itozwi Hcpkins 

1 Ho. laxingtcn Ave. 

10th Floor 

Itiita Plains, NY 10601 
(914) 397-3641 



WO Southern Rogicn 



Geocgia, AlaboHi, Florida, 
M lss iH slfpi, N. ChZQlirai, 
S. Chrolina, TriiiMim, 
Kantudcy, Louisiana, Kansas, 
Missouri, Ttes, AzIcanBas, 
OklfltaB 



FlotnnoB RJxiiazdson 
1200 BMdxtzw St., N.E. 
Rocn 1012GA 
Atlanta, GA 30309 
(404) 873-7729 



WO Oentzal Ragicn 



Illinois, Nichi^Bn, 
Ohio, Indiana, loua, 
NefaFBsIca, Hisocnsin, 
N. Dakota, S. Dakota, 
Nimasota 



Ifary Am Kerviady 
1 South Hactar Drive 
13th Floor 
Mcago, IL 60606 
(312) 592-«282 



EXX> Western Ragicn 



Oalorado, Idaho, 
HevHsKioo, Montarai, 
ITtah, Wyosing, Arizcna, 
f^jihingtcn, Qra^cn, 
Nevada, adifiamia, 
Alaska, Hawaii 



Karen McMahai 

5964 W. las Itasitas Blvd. 

Rocn 1306 

Pleaaanton, CA 94566 
(415) 460-3006 



Haadquartars 



All 



Rurtiiis Qu±er 
295 H. Maple Ave. 
RooB 6132H1 

Basking Rid^a, NT 07920 
(201) 221-6118 



NetwDilc SystoBB 



All 



JiM Souell 
(201) 631-6578 
475 Madison Avame 
RooB lH-5 

Mocristoun, K7 07960 
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the following infanBticn naads to b« localized to porovide m^cvms with 
tha talifiicro r»ben of: 



o 


Bmafits »otlim(8) 


o 


SttvioB Pmion Calculation Request Oenter 


o 


ODunaelor 


o 


nrv-Dedsicn Oounseling oocortlinBtar 


o 


CUeer Tr»neition Coortlijiatar 


o 


Mana^aDont Staffing Offices 


o 


RFD Staffing Qtganizaticn 


o 


Add GthezB as apprcprlate 
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1-800-251 JOBS 
^he right number to call 



If you^re 
interested 
in accessing 
a list of 
employers 
who have 
roistered 
a\mlable job 
opportunities 
call 

1-800-251JOBS. 

October 12th, 1985 was 
the IdckoT date of a 
unique program that sup- 
ports your efforts to find 
the niht job^ in the ri^ 
I^8oe» at the right price — 
and to find it quiciUy. 



We have specially 
trained operators 
ready to answer your 
requests for information 
on who needs who^ what 
and whert 



Just call the JOB 
ACXaSSHOTUNE 
between Sam and 6pm on 
weekdays Eastern Time and 
be prepared to giw the 
following information: 

Name 

Social Security Number 
Requested Job Cit^ry 
(See tnskle for complete liitint) 
Salary Requirement 
Qty, State of Preference 

The JOB ACCESS 
HOTUNE Operators 
i^ill verify your eligibility 
by soual security number 
— to assure that this 
valuable information only 
goes to those for whom it 
is intended 

A database of 
opportunities listed fay 
oompaniec; across the 
country will be accessed — 
and each time you call you 
will be given a list of 
several companies that have 
job openings that meet 
your requirements. 



You can expect to learn: 

Company Name 
Persoruiel Contact 
Phone Number 
Salary Rai)ge 
Location 
Job Category 

And, remember; these 
are companies that 
have expressed a strong 
interest in meeting you. 
You will receive a list of 
definite openirigs and 
the names of people to 
contact who are in a 
position to make deci^ons. 

Don't forget to call 
The future is waiting 
to hear from you 

J Jelp us help each other: 




ATsI 



254 



Job Categories 



to 0V€ 



JfthcXW 
HOTUNX Optrator your 
rnucitad Job Gatttory, 

HMO ID DRIA 

Under woh Job Gnipfy we a 
VHlecy of ipeciiliitfkMii dttifp^d 
tt> |h« ym t oherimdenttndliig 
of •'i w.yo 'y ikilh hflv« 

bwn iMl^pied. Kir unip l t; tf you 
Mck t pQiMao in Ikohnioel 
UVMML Jwe Ifat X)B ACXXS8 
HOnMOpMttrtbeJob 
Cma$jrr tSmerd Meim>iimii' or 
•Syttnn HiiUnftoioaonil 

Accounting/Finance 

□ i 

□ i 

□ i 

□ I 

□ GMhl 

□ FkMOO* "1 

Building Sen-iceft/Trades 

□ At OM^M k ajk^Hm 

□ r 

□ I 

□ < 




Customer/BusineM 
Sei^loe Operations 

□ - - 

□ 

□ Omia» 

D - 



I SET 



Data Processing 
Operations 

□ OoRipmr Opovion 

□ CRrOpMkm 

□ Bindn|t>MoSaii4 

□ Job Ckxxro) wd Scbu. 

□ Kfypunch Opmfcni 

□ Malmdo Ihpt Opcmkni 

□ Daa Entry 

□ •Mniiiiiin^i^ 

Economic Anal^-sis 

□ Goaof 6«vloe 

□ OmMob «d Rak Andyris 

□ UwnMbond Eoonocniot 

□ Libor Eoooooks 

□ Maoro Eoooomlai 

□ Micro Ronnninici 
D New {Noduoi PrUq£ 

□ r- - - - 



Engineering 

□ 

□ Emtmarii^ StappCHt 

□ Nitwarii Chilimrtm 



General Management 

□ i 

□ 1 

□ Gomntt I 

□ MabMfen 

□ Mkv r 

□ Pn' 

□ r 

□ I _ 
□ 

Human Resources 
O MnooDil AdorinianiloB 

□ EmployM Bmit Ftaa 

□ Empkyae AaMttet 

□ EtpMl EmpkyniMi AaMttet 



I Dfwilopmtat 
I LifaorMakm 



□ May Kid Abmoc Control 

□ M«dM 

Law and Antitrust 
Matters 

□ Lott end AnknMt 

□ lajelllrnaln I fiiiiipiw! 

Marketing ''Sales 

D Msikali|ASiln AdnMarakn 

□ r' 

□ 1 

□ 1 

□ hodun llMMiriii \t 

□ r 

□ 1 

□ I 

Mathematics and 
Statistics 

□ AndyOoil SMdaks 

□ ApvbmiUmhmnmkM 

□ ApiibKl Staatta 

□ Linear F<n»ainni and Umtion 

□ LoiMnAiirfyia 

□ Nunaikal Anriyia 

□ M aai uu Anrfyia 

□ audakri Anrir* 

□ Itoa airiei ftwoaa ii a 

□ ^MaoM Ai^y* 

□ Ooa AMtyrii 

□ Diaribmoo ft i aim 

□ Bafanafcw Thaoty 

□ Modtik« 

Manufacturing 

□ nmniih 

□ nanOpentom 

Programming 

Q ^ipboaioQa Vto0tttUBiB^ 

□ GonipuMr Onphloi 

□ D«a BaH Bmum 

□ MUHloro Compiaar f 

□ OnllMflyMni 

c r - - - 



ftMcna PnSfaoBBiQt SappoR 
□ Ivm Omti Qyaana 
" n i II II a^ I M^ i lrr 
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1-800-251-JOBS 
The right number to call 

Weekdays between Sam and 6pm Eastern Time 



Public Relations, 
Media, i^d\«rtising 
and Graphics 

□ An nd D«Mn 

□ GoDinanlty Rglainnt 

□ EduoakxMtf IWIatniM 

□ PuMc Rdakw Plmii^ricMth 

□ BjpMch Wrtob^ 

□ AydkA'iMd lYoduottoia 

□ Cofiuncrcial An 

□ Eihtt* aid Dapl^ Ppoducdon 

□ CofywrMia 

□ M«1U AnJy* 

□ homotfonal Layout 

□ An «M 

□ Vtaal Aldb 
□ 
□ 

Furchosinf* 

□ ^ 

□ Puitharii« 

D hooiiiwincnt 

□ Conmot Nil 

Kiite and Tariff 

□ Rac aid IMff Devdopmeni 

□ Dooha Uabn Mcnl, 



□ Servtoc Goa DMlopmem 
KeCiik^ tor>*/G<n«m men t 
Relations 

□ roc Contpliaioc IteUfMs, 
Flbi^ Prootdum. Ruka 

□ Other Gommoo Garter BUhi^ 

□ Rac CMe h t paai o n 

□ ^niaiil Matni 

DCMl 

□ " 
□ 



□ 
□ 

□ NakNMlSiarty 

□ Mtdod ikdoQ AaMd« 

□ Regulaory Reports 

□ Spwial Communlaaioiii 
Requimncntt 

□ WtDNM AolvUw 



Research and 
Development 

□ Mitel 

□ ftdf 

□ 

Real Estate 

D Oflloc 8|aia Flwiniat 

□ Property tequWtkm and DiipoM] 

□ Rod Eaae Adminucnoon 

□ Skc Hanta^, Eviliunon, SdMdon 

Secretarial and 
Oei ical Ser\-ieeN 



□ Otrtail Duttai 

□ CtarioiJ Daa EotriM 

□ Qoehmot Anailemenu 

□ Gotpocac SKHUry Maten 

□ File Bfmm Ifamnanoc 

□ InfarmaMm Rcirteval 

□ ReotiJ th Jua i Scrvfoa 

□ Report Gcneralon ' OcrlcMl 

□ aencyi phk! Servto ee 
G Tkw^eJ Amnfeiiicncs 

G ^Abrd nooHara 

G r - * 



Security Services/Claims 
□ Pfayaoal Seourlty 



Supplies/Material 
Logistics 

G Inventory Raoortk and CiMtroto 
□ Oflloc Supplies Admimarakm 
G Order aid C3aiim Pmweai^ 
G Shlpplni RmcMt« Haidbi^ Stock 
G Supplier PnKwmwnt 
G tMvehouaia 
G SUMkl' 



S>'stems Design/ 
Functions 

□ Gooimon langia^ 

□ FbrnaDiriln 

G nuMtkn AiMlyfii 

□ fn&ttiton Italia 
G M Analyia 

□ T^tinii^ Maeria) Devdopmcnt 
G Bach AppUoakm Dea|n 

G Sub«yBein Daa^n 



□ Daa ^ miinaiai on 

□ ^ftcm Stopoft 
rUaer PraUem SoMi^ 

□ Gapedty Flanint 

□ Intcmd Naworltto^Hannlnt 

□ Hadwav Ftannlr^ 

□ Sokwwn Flaaninl 

□ IMudod Wrtdi^ 

□ Syaem Gonwldi^ 

S^^Ytems Hardware 

□ IBM 

□ AIB^Oooiputcn 

□ Xm 

□ M kiuumu paea 
THiining Development/ 
Deliver>* 

□ Goune Devdopmcnt 

□ TVanta^ AdrnMarakNi 

□ Ddhvry 

Technical Services 

□ Aooea line TY ansxnln km^ 
Outade Flam Fkilltici 

□ AManimnt, RcpaU Tier Ji| 
Local and Network 

□ Gentnl Oflfee Facibtict 

□ Cbaomcr FadUty Daitln and 
Impkmcnakm 

□ InaaDakm and Repair 

□ Outade Flam GoiainiotkMi 
and M am cnanoe 

□ Outade Plant IVoubk Anatyas 

□ Imcraac Operaioni 

□ Network Plannir^ and Dca|n 

□ Minoomputcr Matmenanoe 

□ Micnwave Maimenanoe 

□ LooanbO SwUchinl 
MalRcnaaae 
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INito type of Advettliemeiit has 
, tpptutd in new 

throi^hout the oounny 

The empLyer let p o na e t from 
this mest^ in ooqjunotion with 
g DMionwide diraot mail otm* 
paign has tenenfted a unique 
dMabaae of job opportunities, 
designed to assist you in your Job 
aeaidL 



IF YOU ARE 
LOOKING FOR 
GOOD PEOPLE.. 



—•»'•—«. I^B^IW _ 



Ommmmt SprriM 
Ckriod 
MUM Cdbcbow 
DMi hVirt 

"i-800-225-HIRE 

MONQV FRIQVr m ■ 6PM LXSTERN HME 




AKT 
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FKP: 008 (2/88) 

EliqUale ttployee 
Raoali^ of DocajnanU Vetrifioation 

I acknwlad^s that I how raoelwd ttm following dooanents anl infamaticn: 

r:iMCk off:) 

1) KTVr Ttansiticn Ptotacticn BByaant Plan and Smaxy Plan 

DMcriptlcn 

2) fioaoutive Smnazy of Ftancse KanagoKnt FEogram 

3) PMP "QuaBtions and AnsuurB" 

4) Para itanagrBBent Separaticn Electicn Fdna 

5) Chlculaticn Instnictlcns and 1«aiicsheets 

6) Resounaa Diractary 

7) Caxmr nranBlticn Prograa Application 

8) Job Aooass Hotllna Bnxhurs 

9) Overview of Benefita Associated with the Ftara Nanagoient Program 

10) Pensicn InfomatiGn 

I am mm of status in ay affected work 
Slgrwd, 



(Mane) (Date) 
(Title) 

7c given to the nanager conducting the Mcting. 



ERIC 



o . - 



258 



B. F. Voichick 

CMpitttAe a tmula t tm 



IBM 



ERIC 



914 765469^ ^^^<l 



Jm^. ) 



^ - ,5a 'nple_ 'lip ec-fct LP^fhrioj^ 
. pa4^«^e._ 
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September 12, 1986 



IBM ANNOUNCES 1986 RETIREMENT INCENTIVE 



IBM Chairman of the Board John F. Akers has announced a temporary 
modification of the IBM Retirement Plan, effective today. 

The 1986 Retirement Incentive increases the retirement benefit of 
eligible employees and makes more employees eligible for retirement. 

To determine retirement eligibility, this incentive will 
add five years to the actual age and service of all 
domestic regular and regular part-time employees as of 
December 15, 1986. 

To calculate an individual's retiremenc benefit, five 
years will be added to the actual age and service on the 
date of retirement. 

To be considered for the Retirement Incentive, employees must be 
active or on an approved leave of absence today. Those who retired 
after January 1, 1986, also qualify for this incentive. 

Employees must not\fy their managers in writing b^' December 15, 
1986, of their decision to retire under this incentive. Retirement 
dates will be determined by a schedule that each division or 
operating unit will make available to its employees and must be 
approved by the employee's manager. The schedule will allow retire- 
ments to proceed in an orderly fashion while meeting business needf. 
The final date of retirements will be no later than June 30, 1987. 

"The 1986 Retirement Incentive reflects our continuing effort to 
maintain and improve IBM's competitive strength," said Mr. Akers. 
He noted that controlling cost and expense is a key contributor to a 
company's competitive position and will continue -o be a focus of 
attention in IBM. 

"In the past year, we've balanced our resources by moving people to 
work and work to people. We've continued to modernize our manu- 
facturing plants and have retrained people for new jobs We've cut 
discretionary expenses and eliminated unnecessary work. 

"All of these measures, in addition to the new Retirement Incentive, 
will make IBM a leaner, stronger -- and ultimately more successful 
company," said Mr Akers. "And they help us preservp the tradition 
of full employment " 
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The Reciremenc Incentive is being announced coday so Chac emplovees 
SpL^h^'"i?°;;'^5?}^'^^-8n'^^'^ decisions well in advance of cCe ^ 
December 15 deadline. During che next two weeks, all managers viU 
attend information sogsions on this subject. They then will meet 
Ti^»nr?P CO provide details and answer questions about the 

rerfrpmln; K ^^^^-^0". an explanatory brochure and a personalized 
retirement benefit estimate will be sent to Che homes of eligible 
employees by the end of September. eiigioie 



9/16 a m 



A - 111 



261 



4 



September 19, 1986 



Dear IBMer 

I am writing to tell you about a new--and v emporary--retirement 
opportunity for which you are eligible. 

It IS called the 1986 Retirement Incentive, and it is part of our 
continuing effort to make the IBM company as lean and vigorous as 
possible. As you know, we have taken a number of other measures 
this year to help us reach this goal. We biave moved work to 
people and people to work. We have reorganized and streamlined 
organizations, elininated unnecessary work, and cut discretionary 
expenses . 

Not only is this belt tightening prudent in difficult times such 
as these, it is essential if we are to remain the leader in one 
of the world's most competitive industries. When the upturn 
begins--and I an confident that it will--lBM will emerge stronger 
and better prepared to compete because of the measures we have 
taken this year. 

Just as a he J 1 thy company continually must assess its resources to 
plan for the future, an individual periodically must take stock of 
his or her future plans. I would ask you to read carefully the 
enclosed material. You may want to discuss it witn your family. 

The 1986 Retirement Incentive offers you a financial and personal 
opportunity Retiring under this incentive program may give you 
a head sti*rt on a second career you have been thinking about, or 
It may be a chance to catch up on some well-deserved leisure 

Whatever your personal goal, I urge vou to consider the 1986 
Retirement Incentive It will help IBM remain co titive, and 
It also helps protect IBM's full employment trad n Ir may 
mean th^ beginning of a fulfilling retirement for you 



Sincere ly , 




John F Akers 



J FA Imv 
Enclosurt: 



* - lit 
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IBM 

1986 ffetfrmenf IncMiivB 



IBM 1986 
Retirement Retirement 
Plan 



Curren* Retirement Inrome 
Estimate 



Socidl Serunly - Age 



Total 
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IBM CONRDENTIAL 
(whrn signed) 



MFLMORANDL'M TO International Business Machines Corporation 



I have fullv considered the 1986 Rclirement Incenttve 

I wish to take advantage of this opportunity to receive benefits provided 
bv the IBM Retirement Plan temporary modification upon mv redre 
ment from IBM. effective at a date to be determined as described in the 
announ< ement 



Requested Retirement Dale 

Date Signature 

Employee Serial 



Thu form miif,t he rrtumeri to your manager before the aui of the decision period 
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RETIREMENT SCHEDULE 



IF MONTH OF SERVICE 
ANNIVERSARY IS 



SCHEDULED DATE OF 
RETIREMENT IS 



OCTOBER THROUGH JANUARY 



OCTOBER THROUGH JANUARY 



FEBRUARY THROUGH MAY 



FEBRUARY THROUGH APRIL 



JUNE THROUGH SEPTEMBER 



APRIL THROUGH JUNE 
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lll(.flM(,MTs 
im KK IIKKMKM I\(1:m i\K 



\\ h il !- iIm R, tiM iiH 111 !tif i rtli\f ' 

— Il isd lemf>orar\ .nodifKalioM of thr IHM RHirrmeril Plan 

— Achvr doniestic regular or regular part-lime empluvees 

— Those on a leave of ah^.^nn e or inlerna»'orial assiprinienl 

— 1986renree^ 

II-. v\ -jo, It 

~ Adds five \ears to age and servK e on De( em her 15, h>86, to 
delermine ehgihjiily to retire 

• t'oij are eligible if 

— Voij have 25 or more vears of service, 

— Vou are at least 50 vears of ag. vMth 10 vears of service, 

— Voir r-re al least 57 vear^ of age VMth 1 dav of servKT 

— Adds five vears to age and service on retirement date to determme increased benefit. 



Kxample #1 

Current Age ,y) 
Stv ice 25 



Ann u.il 

Retirem(Mif 

He-.eht 



(x)mfK'nsation S35,000 

Standard Plan 1'^^^) Hrlirm ient Imcfif.vc 

Not Khgihle Eligible 



SI1,(>U 
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Example #2 



Compensation: 
Standard Plan 



Current Age. 
Service: 



55 
30 

S40,000 



1986 Retirement Incentive 



Annual 

Retirement 

Benefit: 



$12,621 



$16,361 



Example #3 



Current Age 

Service: 

Compensation* 

Standard Plan 



60 

35 

$45,000 



1986 Retirement Incentive 



Annual 

Retirement 

Benefit* 



$18,406 



$21,036 



W hen does iHk take place'^ 

— December 15, 1986, is the employee decision deadline under the incentive, 

— Retirement d<*tes will be determined by a company-wide schedule which begins in 
October 1986 and ends in June 1987. The retirement date must be approved by the 
employee's manager. 

W h\ Has this done? 

— Part of continuing effort to maintain and improve IBM's competitive strength. 

— Balance resources. 

— Offer a financial and personal opportunity. 

— Provide a head start on a second career or the opportunity for additional leisure. 
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ForRelease- IMMEDIATE 



Inicrnilional Butincss Mjvhinr« Corporation 
Affror»k N»w York 1050* 

Contacts: Pamela Hawkins 
(914) 765-6565 
Maxine Yee 
(914) 765-6434 



IBM ANNOUNCES 1986 RETIREMENT INCENTIVE 

ARMONK, N.y., September 12 . . . IBM today announced a retirement 
incentive for U.S. employees that makes more employees eligible for 
retirement and improves the retirement benefit for those electing to 
participate. 

The 1986 Retirement incentive is part of IBM's continuing efforts 
to improve the company's competitive strength by reducing costs and 
balancing resources. It also will hej ^ r^eserve IBM's full employment 
tradition . 

Eligibility for the incentive is deterroined by addirg five 
years to both the actual age and service record of employees as of 
December 15 of this year. Ei.iployees must notify IBM by December 15, 
1986 of their decision to participate and should retire no later than 
June 30, 1987. The decision to retire under this incentive iF 
voluntary . 

At the end of 1985, IBM's U.S. population was 242,241. its U.S. 
population IS projected to decline by approximately 4,000 during 

1986 as a result of normal attrition and limited hiring. With this 
retirement incentive, along with normal attrition and continued 
limited hiring, the reduction m the number of U.S. employees in 

1987 is planned to be at least twice that of 1986. 

Ill 



09: ;86 



ERLC 



268 



I Hiss 



Corporate News' Bulletin 



December 18, 1986 



MORE THAN 10.000 EMPLOYEES PLAN TO PARTICIPATE IN THE 1986 
RETIREMENT INCENTIVE; ELIGIBILITY TO RETIRE MADE PERMANENT 

The 1586 Retirement Incentive was extremely successful. More than 
10,000 employees have Indicated their Intention to retire In 1987. 

"IBM owes a debt of gratitude to those employees for their long 
aervlce and valuable contributions," said IBM Chairman of the Board 
John V. Akers. "Their cooperation in making the 1986 Retirement 
Incentive a success takes us one step closer to helping IBM remain 
competitive in a difficult business environment." 

To continue to make early retirement attractive for U.S. employees, 
IBM today announced that certain provisions of the 1986 Retirement: 
Incentive will continue to apply to employees who were eligible ro 
retire under the Incentive, but who elected not to participate. 

Employees who were made eligible to retire by the incentive will 
permanently retain eligibility to retire. In addition, all eligible 
employees who did not choose to retire under the 1986 Retirement 
Incentive will receive Improved retirement benefits, although less 
than those available from the Incentive. Benefits for those who 
elected to retire under the Incentive are iiuu changed. 

Managers may be contacted for additional information about 
retirement eligibility. Employees not eligible £or the 1986 
Retirement Incentive are not affected. 

IBM also reporcea today It sees no signs of improvement In its 
general worldwide business climate as 1987 approaches, and cost 
reductions and resource balancing accions will continue throughout 
the company. 



12/22 a.tn 
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\rti,„nk \ \ l'i',0-» 



December 10, 1981 



Dear IBMer 

I dm writing to tell you about a special opportunity which 
may be of interest to you. It is occasioned by the major 
reorganization that we recently announced. Realignment of 
headquarters organizations in lower Westchester County, New 
York, and Franklin Lakes/Montvale , New Jersey, will require 
substantial redeployment of people, including a significant 
numbei of relocations. Therefore, the company will offer 
longer service employees, who may wish to leave the company 
to follow ether pursuits, the chance to do so with our as- 
sistance . 

Any headquarters' employee in the division, group, corporate, 
or subsidiary headquarters organizations located in lower 
Westchesver County, New York, or Franklin Lakes/Montvale, New 
Jersey, who will have completed 25 or more years of service 
by December 31, 1*582 , and who elects to leave IBM by March 31, 
1982 , can receive :?Fccial payments. IBMe s whose 25th service 
anniversary date or eligibility date for early retirement is 
between April 1, 198^, and December 31, 1982, may delay leav- 
ing until their anniversary or eligibility date, if they wish. 

The special payments are paid at the rate of 50 percent of 
the employee's regular salary (based on an annual salary of 
up to $100,000), for 48 months or until age 65, whichever 
occurs first, with a minlnum payment period of 12 months. 
These special payments are in addition to whatever benefits 
the employee would normally be eligible to receive upon leav- 
ing the company. 

This special opportunity is strictly voluntary. If you wish 
to take advantage of ic we would like to know by February 26, 
1982. You may get further details from your manager. 



Sincerely , 




1J1 
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IBM CONFIDENTIAL 



MEMORANDUM TO. International Business Machines Corporation 



I have fully considered the special voluntary opportunity 
described m the letter of December 10, 1981. 

I wish to take advantage of this opportunity to receive 
the special pa>'Tients upon my (retirement/resignation) from 
IBM, effective . 



Date: Signature 



Employee Serial 



n "'1 ' 
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IBM CONFIDENTIAL 



GrNERAL CONFIRMATION LETTER 



Dear (Employee): 

This letter confines the understanding that has resulted 
from prior discussion*; with you regarding your (resigna- 
tion/retirement) from IBM. 

Effective , ibm will pay you the following 

special payments per month to be paid on a semi-monthly 
basis: ' 

EI2E To Amount 



In the event of your death after the effective date and prior 
to (ending d ate of special payments ) IBM wUl continue the 
special payments to your spou-.e^ if living, o:- if ot , to your 
eligible dependent children/child under age 23. Otherwise, 
such payTients will cease absolutely on your death. 

Very truly yours, 

INTERNA'-IONAL BUSINESS 
MACHINES CORPORATION 



(Signed-Operating Unit 
Personnel Director) 



A - 111 
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IBM CONFIDENTIAL 



NO COMPETL CLAUSE 



Dear LEmplovcc): 

This letter confines the understanding that has resulted 
froiK ,rior*discussion with you regarding your (resigna- 
tion/retirement) from IBM. 

Fffective » ^^^^ ^^^^1 P^>' foilcvving 

special payments per month to be paid on a semi-monthl» 
basis : 

From To. An'Oi'nt 



In che event of your death after the effective date and prior 
to ( ending date of special payments ^, IBM will contin'Je the 

pecial payments to your spouse, it living, or if not, to 
/O'lr eligible dependent children/child under age 23), Other- 
wise such payments will cease absolutely on your drath. 

IBM'-; obligation to continue special payments hereunder is 
sub ct to the condition that during this period you will 
not, without fitbt notifying IBM and obtaining its approval, 
engage in ar activity with, or be employed by, any tirm or 
organlzatlo^ which competes with IBM or its subsidiaries. To 
ensure compliance with this provision, you agree to notity 
IBM of any prospective employment you intend to accept during 
this period. 

If the fcregoing accords with your understanding, kiAdly in- 
dicate your agreement by dating, signing, and returning the 
enclosed copy of this letter contract ^n the env-lope provided. 

-Very truly yours, 

INTERNATIONAL BUSINESS 
MACHINES CORPORATION 



(Signed 0{ciatins Unit 
Personnel Director) 



AGREED „ I^ATE 
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IBM Reliretnent Education Assistance Plan (REAP) 

A plan to help prepare for an active and enjoyable retiremer^t. 

If you are eligible for the 1986 Retirement Incentive, you are eligible for REAR The 
financial assistance that REAP offers toward educational expenses can help prepare you and 
your spouse for activities and personal fulfillmenl in your retirement years 

Who can participate? 

• Employees within five years of retirement eligibility 

• Retirees for up to three years after retirement 

• Your spouse becomes eligible wf^^n you do 

How does it work? 

• Reimburses eligible costs upon course completion. 

• Maximum lifetime benefit is $2,500 per individual. 

• Submit REAP application (ZM02'543I) to the benefits representative at your location prior 
to enrollment. 

What educational expenses are reimbursed? 

• Courses at nalionaliy accredited colleges, secortlary schools and tdull continuing educa- 
tion courses. (Books, tools and optional or noneducalional fees are not reimbursable.) 

^ G>urj>e examples: 

Real EsUte 
Sports Instruction 
Interior Design 
G-eative Writing 
Musical Instruction 
Carpentry 

Hotel/Motel Management 
Photography 

Tax Accounting • 
Financial Planning 
and more . . . 

More Information 

Sec the Retirement Education Assistance Plan section of Planmng Your Financial Future. 
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1986 Retirement Incentive 
information. Please 

This brochure is a first step toward understanding the 1986 Retirement Incentive 
and the personal and financial opportunities it may offer you. 

Your manager hab attended a special seminar on this subject so that he or she can 
answer any questions you may have after reading this material. 

In addition, your local benefits department has trained personnel available 
to answer your questions. 

So don't hesitate Planning for retirement can be a complex business. Take some 
time to ^,udy this brochure and your personalized benefit estimate. The estimate 
reflects a single life form of payment, not adjusted for such options as Joint and 
Survivor, income leveling and Pre-Retirement Spoust Option, Reviewing the 
IBM Retirement Plan section of the "Planning Your Financi J. Future" booklet will 
also be helpful. If you have questions, or you're just not sure you un'^erstand the 
1986 Retirement Incentive, be sure to talk to your manager or Cu.. your local bene- 
fits department. 

The Basics 

The 1986 Retirement Incentive is a temporary modification of the IBM Retirement 
Plan It increases the amount of the retirement benefit for eligible employees and 
makes more employees eligible for retirement. 

It works like this, to determine your eligibility to retire, the incentive adds five 
years to your actral age and service as of December 15, 1986, If eligible, your 
increased retirement benefit will be calculate i by adding five years to your age and 
service on your retirement day. 

Advantages for Retire* ■ 

If you have already given some thought to retirement, you'll notice right away that 
the 1986 Retirement Incentive offers financial advantages over the standard IBM 
Retirement Plan. (See examples on pages 2 and 3.) The larger retirement benefit 
under the incentive is not just for a year or two— but for the rest of your retired life. 

Some of you—especially those made eligible for retirement by the addition of 
five year^. to actual age— may never have considered early retirement. You may, 
however, have had thoughts about a second career. Perhaps you never took these 
thoughts seriously because of financial reasons. This new retirement incentive 
may help make such a change possible. Or it may simply give you more tirre to 
pursue other interests. 

Whatever your personal situation, if you are eligible for this retirement 
incentive, you have a thoughtful and careful decision to make. 
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Hen an some examples of how the incentive may affect you: 
example 7. 

If ycu are .ige 50-54 by December 15, there are special advanUges. Under the 
standard IBM Retirement Plan, you would not be eligible to retire unless you had at 
least 30 years service. Under the incentive, you become eligible with only 10 
years of service and your benefit calculation is increased by the addition of five 
years of service. Under the current plan, a ceruin amount is deducted from your 
retirement income calculation because you will receive retirement payments over 
a longer period of time. Under the incentive, these early retirement reduction 
factors would be reduced. Lifetime medical benefits would also be extended to 
you, your eligible dependents or eligible survivors. 

Retirement benefit calculations based on rttirement as of 12/3 1/86. This 
example reflects improvements in the base period announced in May. 

Cunvnl IBM 

Retirfment Plan 
Age SO 
Service 25 
Final Pay S2S.000 

Service and Edming<; Formula 

Based on Actual 
Age and Service 

Avg Earnings 
in Current Base 

Period ( 1977-86) Not Eligible 



Eariy Retirement 
Reduction 
Benefit 

*With Leveling Option 
to Age 62. 

Note If you do not reure under the incentive, you will not be eliEible to retire for the next five yetr» In five year* 
when you become eligible you will receive « mimnuim «nount of $6. 143 ($8,775 mm* 30 percent) instead of 
S7,898 The 30 percent reduction factor is based on actual age on 12/31/86 

•Kw may select a levelmg option, an adjustment to reiirement benefit so when you elea to :ake Social Security 
your total retirement incor remains about the same. 



Example 2. 

If you arc 55-59 by December 1 5. the retirement benefit is increased in two ways. 
Your early retirement factors arc eliminated by ±z addition of five years of age. 
Your retirement benefit is also increased by the addition of five years of service. In 
addition, the incentive means only 10 years of service arc needed (rather than 
the 15 undei the standara plan) to qualify your eligible dependents or eligible 
survivors for lifetime medical benefits. 



1986 Retirement 
Incentive 

55 

30 

S2S.000 



Based on 
Incentive 




S 7,898 



S 8.775 
-!0% 



S 7.898 Annually 




Not Tttnponry 
SlO.nOAnnu^Iy '»~""™ 
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Retirement benefit calculauons based on retirement as of 12/31/86. This 
example reflects improvements in the base period announced in May. 



Age 
Service 
Final Pay 

Service and Earnings Formula 



Current IBM 
Retirement Plan 
55 

30 

$40,000 



Avg Earni'^gs 
in Current Bjw 
Period (1977-86) 



Based cn Actual 
Age and Service 



$31,163 
X 015 
$467 45 
X 30 Years 



$14,023 
-10% 



Early Retirement 

Redaction 

Benefit $12,621 Annually 

With Leveling Option 

to Age 62 $16,565 Annually 



1986 Retirement 
Incentive 

60 

35 

$40,000 



Based on 
Incentive 



SI6.36I 



$12,621 



$31,163 

y 015 



$4S7 45 

X ?5 Years 

$16,361 

(no reduction) 
$16,361 Annually 

$20.:05 Annually 




Temporary 
Incentive 



Note If you uo not retire under ihc inccptvc. jn early retirement reduction factor of 10 percent will be 
applied to the $16,361 The minimum bcnclit ut rciincnKnt will be 514.725 ($16,361 minus 10 percent ) 



Example 3. 

If you are age 60 or over and are ehgible to retire, benefits are increased by the ad- 
dition of five years of service. Early retirement reduction factors no longer apply 
to ycu. In addil.vOn, the incentive means only 10 years of service are needed (rather 
than the 15 und^rthe standard plan) to q mlify your eligible dependents or eligib.e 
survivors for lifetime medical benefits. 

Retirement benefit calculations based on retirement as of 12/31/86, This exam- 
ple reflects improvements in the base period announ:ed in May. 

Current IBM 

Retirement Plan 
Age 60 
Service 35 
Final Pay $45,000 

Service and Earnings Formula 

Based on Actual 
Age and Service 

Avg Earnings 
in Current Base 
Period (1977-86) $35.v 

X 015 

$525 89 

X 35 Years 
Benefit $18,406 Annually 

With Leveling Option 
to Ag<: 62 $24,654 Annually 

Note if you do not retire under the incentive, the minimum ber^fit that will be used to compare against other IBM 
Retirement Plan calculations will be $il.Q36 

J 




Current Temporary 
$?7.?87 Annually P'*" Incentive 
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Keeping that Competitive Edge 

At One lime, a company's strength was measured by the superiority of its product 
line That's still critically important, but it's not the Only factor in today's business 
world. 

Today, the top competitor must also be as lean and vigorous as possible. 
Controlling cost and expense are key to a company's competitive health. The skills 
and experience needed for a si ccessful future must be balanced with the need for 
belt-tig*" tcing. These are facts of life not only in the information processing 
industry, but throughout American industry. 

0^'cr the past year, :bm has implemented a number of measures to maintain and 
increase its competitive strength Resource balancing and the re iuction of 
discretionary expenses are the two you've probably heard most about. The 1986 
Retirf nt Incentive is an additional measure that will help IBM become stronger, 
leaner, a ' better prepared to compete m the years ahead. It will also help protect 
our tradition of full employment. 

The Choice is Yours 

It's important to note that retiring under the 1986 Retirement Incentive is strictly 
voluntary. Taking the time to study the information in this brochure and your 
personalized benefit estimate, or talking with your management, docs not in any 
way commit you to retiring. You may decide that now is not the right time to retire. 
Or you may decide that it's the perfect time. It's all up to you. 

If you are eligible, but choose not to retire under this incentive, you are still 
entitled lo an improved benefit. This is explained in detail in Question 4, which 
follows. 

The Only requirement if you do choose to retire under this incentive is that you 
sign the enclosed form and give it to your manager no later than December 15, 
1986. Your retirement date will be determined by a company-wide schedule which 
begins in October 1 986 and ends m June 1 987 Your manager must also approve 
the date selected. 
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For More information 

The following questions and answers provide details you should know about the 
1986 Retirement Incentive If you have additional questions, your manager or 
local benefits department will be happy to help. 
7. a. Who IS eligible for this incentive? 
A, It anplies to active domestic regular and regular part-time employees, and 
those on an approved leave of absence or international assignment on September 
12, 1986. Emplc yees who retired after January 1 . 1986, also qualify. 

2. Q. how do eligibility requirements under this incentive compare with eligibility 
requirements under the standard IBM Retirement Plan? 

A. They are much better The following chart will help you make a comparison. 

1986 Retirement Incentive Current IBM Retirement Plan 

Any age with at least 25 years Any age with at least 30 years service 

actual sep'ice 

At least age 50 with 10 years At least age 55 with 15 years service 

actual service 

At least age 57 with I day At least age 62 with 5 years service 

actual service ^ eligible to receive Social 

Security benefits 

A* least age 60 with I day At least age 65 with I year service 

actual service 

3. a. When must I retire to take advantage of this incentive? 

A, Retirements for all employees will follov the sane schedule The schedule 
allows retirement to proceed in an orderly fashion while business commitments 
continue to be met. Your retirement date within the schedule is determined by 
year service anniversary month and must be approved by your manager. Hova 
ever, the latest possible date of retirement will be June 30, 1987. 

4. Q. Does this modification affect my retirement benefit if I do not choose to retire 
under the 1986 Retirement I "entive? 

A. Yes. If you are eligible to retire under ihis modification and choose not to 
retire, your retirement benefit still is recalculated on December 31 , 1986,* by 
adding five years to actual serv'ice as of that date. This calculation— which 
IS reduced by early rctirenient factors for all employees who are under 60 
on December 3 1 , 1986*— becomes the minimum amount you may receive on 

*77.:^ cligibiliy and acceptance deadline under the incentive is December 15, 1986 
^ Minimum benefits calculated for those who are eligible under the incentive but 
do not choose to retire are based on actual age and modified service as of 
December 31, 1986 
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retirement (This minimum benefit provision is required by current government 
regulations regarding pensions.) 

However, at some point in time, usually between two and tlirce years, normal 
salary growth and increasing service will cause the minimum benefit to be 
exceeded by the benefit received under the IBM Retirement Plan. When you 
retire you will get the greater amount. 

If you choose not to retire under this incentive, it is important to note that early 
retirement reduction factors will reduce the retirement benefit in most cases. (See 
example 1 and 2.) 

Also, if you are under 55 with less than 30 years of service on December 15, 
1986, the 1986 Retirement Incentive represents a unique opportunity to retire at 
an earlier age with less service. If you do not choose to retire under the incentive, 
you must then wait until your actual age and service makes you eligible to retire 
under the standard IBM Retirement Plan. (See example 1 .) 

5. 0. If I v'ish to retire under this modification but my manager h ks me to stay 
longer, ho at long must I slay? 

A, Your manager m^ ask you to suy on, due to business needs but not beyond 
June 30, 1987. For example, if the schedule calls for your retirement from Febru^ 
ary through April 1987 and you wish to retire in February, your manager may ask 
you to suy umil April for compelling business reasons. Any request to slay be- 
yond April 1987 would have to be approved by your unit/division head. 

e. a Based on my service anniversary date, the retirement schedule allows me to 
retire February through April. May I retire eariier than February? 

A, If you wish to retire on a date earlier than that specified under the schedule, it 
must be approved by your division or unit nead or designate. 
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7 Q. If tale ng my remaining vacation (earned and/or accrued) puts my retirement 
date past my scheduled retirement period o: date, may I retire at the later date? 

A, No. If you cleci to retire under this tempoi-ary modification, you must retire 
within the schedule and on a date agreed upon with your manager. You will be 
compensated for any unused vacation. 

8. a. Does the addition of five years of age and service affect eligibility for any 
other benefit such as life insurance. Quarter Century Club or vesting under the 
Tax Deferred Savings Plan? 

A. No Eligibility for other programs is not affected and continues to be based on 
actual age and/or service. However, if you retire under the incentive and your 
modified age and service are at least 55 and 15 respectively, or if your modified 
service is 30 y irs or greater regardless of age, lifetime medical and dental bene- 
fits will be provided for your eligible survivors. For those of you who don't reach 
these levels of age and service, eligible sui vivors will receive one year of medical 
and dental benefits. 

9. Q, Have any of the basic provisions of the IBM Retirement Plan such as the base 
period, three formulas lo calculate the benefit, Joint & Survivor Option or level- 
in)j changed" 

A, No. The basic provisions remain the same. 

10. Q. How does the addition of five years to my age under the incentive affect calcu- 
lations for the Joint & Survivor Option, leveling and Social Security amounts 
under the minimum benefit formula? 

A, The add'tion of five years of age and service is to determine eligibility and cal- 
culate benefits. All adjustments to that benefit, such as leveling. Joint and Survi- 
vor Option and Social Security, will be based on actual age. 

77. Q, If I retire under the modification, is it possible to work at my previous job asa 
supplemental? 

A, The key to a supplemental employment arrangement will be needs of the busi- 
ness. Only when a business need exists can you be considered for supplemental 
employment in either the same or similar assignment. You may also be considered 
for work in other departments or locations on an individual basis. If hired as a 
supplemental your retirement and other benefits will continue. 

12, Q, Are all interested employees who retire guaranteed supplement' " work? 

A. No. Only whei. a business need exists will employee interest ii. supplement 
employment be considered. Your manager can provide you with further details. 
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13. 0. 1 have vested rights and this incentive makes me eligible for retirement. If I do 
not accept the opportunity to retire :s the amount of my vested rights affected? 

A. Yes, your vested rights amount at age 65 would be equal to the retirement bene- 
fit amount derived from the incentive. If your actual service makes you eligible to 
receive vested rights at age 55, the amount would be reduced by the normal reduc- 
tion of 3 percent per year from age 65. 

For instance, in the case of the employee in exi_ nple 1 , he would have a vested 
right amount at age 65 of $8,775, which is the amount derived under the retire- 
ment incentive, not reduced forage. As a vested right, it would be subject to re- 
ductions of 3 percent per year for each year younger than age 65 the employee 
chooses to start vested rights {payments, down to a minimum vested right at age 55 
of $6, 143. 
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UNION CARBIDE CORPORATION 39 old ^dgeburv roau danbupy ct oeoiy-ocxDi 



Son la Fuentes 

Congi esslonal Fellow 

Senate Subconvnlttee on Labor 

Hart Senate Office Building 

Room 608 

Washington. DC 20510 

RE: Request for Literature on UCC's Earl y Retirement Incenti\/p Program iVSPj 

Dear Ms. Fuentes: 

Based on your telephone request, I've enclosed some material which 
further describes the subject program: 



1. Outline of the program. 

2. "O&A's" distributed to Benefit Plan Administrators to be used In 
discussions with employees about their benefits under VSP. Note 
Question No. 33, In which we state we plan to protest any state 
unemp loymen t awa r d s . 

3. A copy of the release signed by employees vrtio chose to 
sever/retire under VSP. 



I was unable to obtain a copy of the actual brochure provided to 
employees, but It mirrored the Information presented In the outline (»1). 

I hope this will be of some assistance to you 



May 16, 1988 



Sincerely yours. 




L. H. Relter 
Consultant Benefit 
Plans 



Pb 



att 
1319B 
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EMPLOYEE 



BULLETIN 



OANBUXY, Aug. 28 — Th« Co«p«ny tnnounced tod«y ? Voluntary 
Severance ?coqzmm (V5P) foe U.S. salaried caployeea in designated units where, 
because of organizational or Ci-eracing changes, the nuaber of people is 
expected to exceed the number of jobs available. 



Ttie Prograa includes* 



1. A Addition" to the Pension Plan, vhich will add three 
years of Coapany Service Credit and three years of age to the 
actual Service credit and age for 

- deteraining eligibility to retire* 

- calculating pension benefitSr 

- dctcraining eligibility for a vested pension benefit 

2. The pa/nent of a Severance Allowance. 

3 Up to SIX months of continued participation in the medical and 
life insurance plans for persons not eligible for retirement 
benefits 



4 Payment of 1936 vacation even if severance is prior to 
12/31/f 5. 



S OutpUcenient service if requested 



Employees in the designated units wtll t>« infor-ned of their 
eligibility in the near futjre. 



CORPORATE EMPLOYEE RELATIONS DEPARTMENT 
OANBURY 
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VDLUI»iiARY ^K^hUCE PROGRm ' VSP 
•;3j»3 ^ SBVgRMCB PAY 

The purpose of VSP is to secure * reduction In force within a designated 
unit by providing an Incentive for eligible salaried employees to volunteer 
for severance from employment. An eligible employee Is one within a specified ^ 
category employed within the designated unit. 
BLRHSMTS OP VSP 
"30 Add Irion" 

For employees accepting the VSP offer, three years of company Service 
credit and three years of age will be added to the actual age and service used 
for determining pension eligibility and benefits. Including eligibility ' for 
vesting. 

effect of "3»3 Addition" 

- eligibility f i retirement will be attained at age 47 with at least 
seven years of Company Service credit at the time '>f severance. 

- Three years will be added to the cc ^ any Service credit used In 
calculating the pension benefit of each employee accepting the VSP 
offer who hos at least seven years of service or Is at least age 62 
with one month of »-ompany Service credit. 

- Three years will be added to the actual service credit and age In 
determlnl.ig eligibility for retirement with an unreduced pension. 
Therefore, eligibility for an unreduced benefit will be: 
a) Age and service total 19 or more 
b> Attainment of age 59 with at least seven ypars 

of Company Service credit 
c) Attainment of age 62 with at ^east one month of Compdny Service 

credit 
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" Actuarial reductions for reduced pension benefit will be coiputed 
ftftsr the addition of threi years to both the actual age end actual 
service. The reduction will be 5% for each ye*r (prorated at 5/12 of 
1% per Month) short of noraal eligibility for an unreduced pension; 
i.e.» age 62 with ten years' service, age 60 with 30 years' service, 
and age-and-service totalling 85. 

Kxaaple: Age 53 with 26 years' service 
Usual Reduction: 

Six years short of 85 eligibility 
6 X 5% - 30% reduction 
"2*2" Reduction: Age 53 4- 3 « 56 
Service 26 ♦ 3 * 29 
Total 85 
No Reduction 

(See att«K:he'^ table for complete schedule ot factors.) 

- Bllgibility foi a vested pension benefit will be seven years of 
Company Service Credit at time of severance. 

Benefit plan Part icipar Ion 

- Individuals electing to retire under the VSP offer may continue 
medical and life Insurance under same terms and premium arrangements 
as they may apply either now or In th^ Future to other retirees. 

- Individuals not eligible to retire may continue medical insurance and 
life Insurance (without disability provisions) for six months or until 
eligible for coverage by another group plan If earlier under same 
terms and Premium arranqement*; t*^-- r.ay appl, eitner now or in the 
future to other retirees 



86-519 0 - 
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- Individuals teralndting under VSP will be paid for aU unused accrued 
vacation plus 1986 vacation, regard l«»ss of severance date. 

f 

Severance Payments 

- Individuals terminating under VSP will receive a severance payment in 
accordance with the follo«<ing schedule: 



CX)HPMIY SBRVICB CRBDIT 

CoMPletcd Years 
Up to 3 years 
3 years and under b years 
b years and uno^r 7 years 
7 years and under 10 years 
10 years 
Over 10 years 



SgVERAWCE JM.LOWAMCS 



1/2 month's pay 
3/4 month's pay 

1 month's pay 
1-1/2 month's pay 

2 month's pay 
2 month's pay plus 1/4 
month's pay for each year 
of Company Service in 
erress of 10. (Pro-rated for 
partial years in excess of lo) 

Payment will be nade at the regular salary rate on the regular paydays. 
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V5P Covefdqe and i.lmtf tlons 

- Available for use in a deslgneted unit with both non-exe«pt and exempt 
salaried employees subject to the following limitations: 

1) A defined surplus of people exists 

2) The approval of the Croup President 

3) The concurrence of Corporate Industrial Relations 

4) An analysis of the deitographlcs of the designated an.t to Insure 
that In both offering and acceptance there will be a wide range 
of salary levels and no disparate representation In age, sex or 
minorities. 

- The designated unit will function with fewer employees at the 
conclusion of VSP. 

- The offer/acceptance period will be at least one month, but will end 
no later than December 31, 1985. 

- The date of retirement/severance will be specified by the Company but 
will be no later than December 31, 1985; except In rare-and- unusual 
circumstances approved by the Group President with the concurrence of 
Corporate Industrial Relations. 

- elections win be entirely voluntary by the eligible employees. 

- Ctjtplacement assistance will be available If requested by the employee. 

- The company retains the right to keep the skills necessary to maintain 
the business. 



8/28/85 
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TABLE I 
\ OF FULL PENSION PAYABLE 



(«» «• n «• M M •> T9 n w 



w n M 



IW IW IM IM 



M M W *• W M 



» w n 



IM l« IM 
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SUQGBSTID TRAWSHITTAL LBTTgR FOR BROCHURB 



to: 



Your (Department, section, etc) has been designated as one cf the units to be 
Included In the voluntary Severance Plan (VSP). You are therefore one of the 
people eligible for the Plan. 

The attached brochure describes this Plan In soae detail. I urge you to read 
It carefully. 

; in we will hold a meeting at 

which the Plan will be discussed, and at which you My ask questions. Please 
try to attend. 

The Plan offers unique opportunities for those who wish to «vail thefBsely£9_fif 
it. It deserves your thoughtful owlderation. if you would like t^dlcv^ 
it on a personal baslsr either belore or after the meeting on — ^ 
please let me know, 



very truly yours 
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TO: Union c«''bidt corporttlon 

X htvt b*tn fuUy InforMd cf the Corporttlon'i offtr to m to 
p«rtlclp«tt in tht VOlunttry Stvtrtnct rrosrMi ti outlined in the brochure 
Ttie VoluntTV Progr— rvspi . deted September. 



I I Yei. X heve decided to elect to perticipete in 
end receive the benefiti of VSP by volunterily 
levering my eMploywent ei provided by vsP. 



I [ ito. X heve decided not to pertlcipete in and 
receive the benefiti of vsp. 



Signature 



Dete 

Pleeie coaplete the for* end return to 

no leter then 
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V S » - *3»3 AND SEVERAWCE * 
QUESTIONS AWP ANSWERS ON yHOCEDURE 

Q. Nhcrc My VSP be us«d7 

A. In any dvaignattd organlxationai unit, wh«r« such unit vll\ function 
thereafter with f«wer eaployeee. A unit could be large aa a 
divialon/cosponent, location, or aaall aa a departacntal unit or 
functional part th«reof« 

Q. Mho ia an eligible employee? 

A« Any aalaried employee within any unit where VSP haa been approved for 
uae. 

0. May VSP be offered to a aingle, identifiable eaployee? 

A. In general, no. However r for exaaple, if a aingle employee ia to 
becoM aurpluaaed becauaa the eai^loyee'e job ia to be eliainated^ vSP 
■ay be offered to that eiiployee after neceaaary approvala. 

Q. May VSP be uaed on a limited baaia within an aelected unit? 
A. Yeat in aeveral wayai 

- A cap on the number of peraonnel allowed to take VSP owy be uaed. If 
ao, and VSP ia ovcr-aubacribed, then Coapany Service ahould be the 
factor uaed in detcrnining eligibility. 

- It nay be uaed only for exenpt or only for non-exempt personnel, but 
thia ia not recommended. 

- You nay aingle out an identifiable part of a unit, i.e., a function. 



1 



5. Q. iftiat approvals ar« rtquirtd? 

A. Group Prtsidtnt and Corporate industrial Rtlations 



(. Q. Is this an ongoing prograa? 

A. No. It is a tiM liaited program designed to assist units in reducing 
forces - where necessary, and available only to the end of 1965. 



7. Q. If an eligible employee declines VSP and it later declared surplus, 
will the VSP benefits be available to such an employee? 

k. No. 



8. Q. If a component declines to use VSP, but surpluses employees, is vSP 
available to those employees? 
A. No. Only the regular benefits are available wh^n a reduction-in-force 
takes place; i.e., the usual pension benefit plus lay-^off allowance. 



9. Q. will VSP be publicized to all employees, including these not eligible? 
A. les, but only in a general w.^y. 
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10. 0. shouia an tmploytt bt advittd that i£ ht or sht dtclints VSP ht or sh* 

MMv bt lubjtct to layoff? 
A. If a rtduction-in-forct i. going to takt plact vithin a co.pontnt. and 

• surpluaing will occur if the vSP dots not crtatt a .ufficitncy, it is 
•trongly advistd that the c»ployc«s in that co»poncnt b« so advistd (as 

• group) concurrently wit.: .nt annx'nctmtnt of VSP. 

11. Q. Can an tmployee rtscind ar election or rejection? 

A. yes, if done before the end of the offering period of that -oup. 
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VSP 



Process 



Additional Q t As 



12. Q, Will this pE09ram cover employees who afe voluntarily retiring 



A We do not wish to interrupt the flow of voluntary retirements. Thus, 
any such employee who retires between Sept. 1, 1965 and Jan. 1, 1966 
(an employee's effective date of retirement is the first of the month 
after the last day of work) , who would have been included in a VSP 
offering, if they had remained active rather than retire during this 
period, will have their pension benefits improved retroactively as 
provided by VSP, as well as other VSP benefits for which they would 
have been eligible. 

13. Q. May employees selecting VSP defer their pension? 

Yes, and it will not affect their VSP benefits. For those VSPers 
deferring pension, the "3i-3 Addition" will apply at the time the 
pension benefit begins. 

14. Q. Will the pension bridge apply in VSP? 

A. No. VSP 18 a voluntary action. The bridging for pension applies 
only in non-voluntary situations by the action of the Company. 

:s. Q. For those VSPers who are not eligible to retirt., how will they pay 
for their share of continued life insurance and medical insurance? 
A. Ihey will be billed monthly. 



between Sept. 1st and Jan. 1st, 1986? 



i 
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16. Q. Is the Dentil Exp«nii Assistance «lsn continued under VSP? 

A. No. The Dental pUn terminstes on the last day of the calendar aonth 
in which employment stops. If a previously covered individual is 
receiving dental care or treatment prescribed by a dentist before 
hat date, benefits according to the schedule will still be payable 
for services performed for up to 31 days. 

17. Q. Does the 3+3 Addition apply to vacation pay or severance pay? 

A. No. The 3'»-3 Adeition applies only to pension eligibility and in the 
calculation of a pension benefit. 

18. Q, When will the vacation pay be paid? 

A. Any vacation pay due, i.e., current year vacation, carried forward 
vacation (bank vacation) or 1986 vacation will be paid in the year of 
last day of scheduled work. Thus, if a vSPer's last day o£ scheduled 
work IS in 1985, then such vacation pay will be paid in 1985 and will 
be a part of 1985 earnings. 

The income tax withholding for such vacation pay will only be at the 
201 level. Thus, such employees should consider filing an estimated 
1985 tax return. Such filings r^n be no later than January 15, 1986. 

19. Q. What are the income tax ramifications of the Severance ^^v? 

A. The Severance Pay is subject to tt .jtion as ordinary income in the 
year in which it is received. Income tax will be withheld at the 
individual's regular withholding rate. 
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20. Q. la the Severance Pay aubject to "social Security Tax*? 

A. yea. There ia a queation, however, in which year or yearr it la 
aubject to auch taxation. We are aeeking an IRS ruling on thia 
qucation and will ao infora you when we have that ruling. 



21. Q. Are enployeea on leave of abaence eligible for VSP? 

A. Thia anawer ia predicated upon a VSP offering within the deaignated 



unit from which an employee ia on LOA. There are aeveral different 
typea of 'leaves of absencs": 

- If an employee ia on diaability leave, i.e, abaent becauae of 
illness or iioury, auch an employee would be eligible for a VSP 
offering — even if abaent becauae of the disability during the 
offering period. 

- If an employee la on a leave*of-absence for personal reasons, 
union service, or in the Company* a buaineas interest, they will 
te eligible for VSP only if they have returned from the LOA 
during the VSP offering period. 



23, Q, May VSP be offered to any ssiaried employee in s designated 

organizst lonal unit? 
A. Yes, except to members of Senior Management. 

24. Q. Can lAs be included in VSP? 

A. If they are on the U.S. payroll. 
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2S* Q What about conponent? 

A. If th«y wish such a pr09ra», they should d«v«lop a proposal and 
submit it for approval. 

26. 0. Can th« Severance Pay be treated as -Earnings- for an IRA 

contribution? 

A. in the opinion of our counsel, based upon a ruling from the IRS, they 
cannot . 



27. Q. Will the addition of three year» to my age also apply to the survivor 
benefit f»ctor? 

A. No. The actual ages of you and your named survivor will be used. 



28. Q. Will the three-year addition to age affect the Social Security offset 

when the 1.51 pension formula is used? 
A. No. The offset will be based on your actual age. 

29. Q. Will the three-year addition to age affect the level- income 

calculation? 
A. No. It will be based on actual age. 

30. Q. Will the addition of three years to the service be used in computing 

the severance payment? 
A. NO. Actual service will be used. 
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31. Q. If death occurs before the severance paynents are completed what 

happens? 

A. Any remaining payments will be paid in a lump sun to the individual's 
estate 

32. Q. If the total of age and service is more than 79, can the 'excess* age 

(up to 3 years) be used in the pension rjultiplier? 
A. No. The o.ily addition to the multiplier is three years of service. 
If age and service total 79 or more, the age is irrelevant for 
purposes of VSP. 

33. Q. Will people electing VSP be eligible for unemployment benefits from 

the state? 

A. The separation will be reported as being voluntary, which ordinarily 
is a disqualification. The final decision, of course, is made by the 
state. However, the Company plans to protest any awards. 

34. Q. Can the Severance Pay be made in a lump sum? 

A. No. It must be paid at the regular salary rate. 

35. Q. Does the addition of three years of service apply to the calculation 

of the amount of retired life insurance? 
A. No. Only active service is used. 
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36. 0. Why do€«n»t the '3*3' eligibility apply to the MB-and-S", rather 

than "SO-and-ten" since this is "by action o£ the Company"? 
A. The Program is offered by the Company, but the individual volunteers 
for separation in order to receive the special benefits. Therefore, 
it IS not "by action of the Company". 

37. 0. If I go to woric someplace else, will it affect my severance payments? 
A. No. your severance payments will continue even if you have full time 

employment. The only exception is that they will end if you return 



to employment with Union Carbide. 
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POLAROID SEVERANCE mOGRAM 



KEY FEATURES OF THE POLAROID SEVERANCE mOGRAM 



Introduction 

The purpose of this Polaroid Severance Program is to achieve a 
reduction in worldwide payroll and benefits of twenty-five to thirty 
millioii dollars, which will be accornplished through divisional 
restructuring and the projected elimination of approximately 400 
salaried jobs and a smaller number of hourly jobs. 

The program is aimed at improving our financial performance and is 
not intended as a benefit. In many cases, management will encourage 
individuals to seriously consider the severance program. 

Eligibility 

The Polaroid Severance Program applies to all permanent ft-ll or 
part-time Company members who are on the active payroll, but not all 
mpfi^hers will be eligible to participate . Division management will 
determine the eligibility of a member and to participate you must 
receive specific written approval to leave from your Senior 
Corporate Officer . 

Hourly Members - Decision to participate in this plan is 
voluntary. Division Management will, however, limit the number 
of participants allowed to leave from the Division, or from one 
or more particular job families and/or classifications within 
the Division, where appropriate. 

Salaried Members - Any salaried member may request to 
participate in this plan, but eligibility will be determined by 
division management. Participation may be involuntary for some 
members with under 10 years of salaried seniority, in which case 
the severance payment structure will be as stated in this 
Polaroid Severance Program descripi'ion. 
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Timetable 



If you are deemed eligible by your division management and are 
interested in taking the program, you must let your sMPer visor know 
on or before July 12, 1985. The latest date for termination of your 
enployment is JUly 19, 1985. 

Exception ; 

Salaried Members with less than 10 years salaried seniority and 
no prior hourly experience, for whom this program may be 
involuntary will be notified on or about May 1, 1985; the 
termination date for those members will be on or about May 31. 
1985. 

Salaried Members with less than 10 years salaried seniority and 
who have prior hourly experience, have until JUly 12, 1985 to 
decide whether to leave the Corpany or to re-anter the hourly 
ranks. 



Severance Pay Provision 
Amount of Payment 

Severance payments will he based on your 

- Company seniority as of JUly 19, 1985, as recorded on 
your PEP document (unless you had a break in service, in 
which case you will be given credit for your service 
prior to the break), and 

- age as of JUly 19, 1985, and 

- pay rate on JUly 19, 1985. 

Payments will be based on base pay only . They will not include 
overtiJi«, shift premiums or bonus. 

The following is an approximation of benefits: 

AGE SEVERANCE PAY 

Under age 45 1 month's pay for every 2 years of 

seniority. 

45 - 49 years Between 1 and 2 month's pay for every 2 

years of seniority, depending on age. 

50 and over 1 month's pay for every year of 

seniority. 

The maxi' /ment available under this program is 30 months of 
full pay. 
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Form of Payment 

You have the choice of receiving your severance payment in one 
of several forms, as outlined below. More specific details of 
these options and how they would apply to you will be available 
through your division Personnel office on or about May 1. 

PL£AS£ NOTE ; THE CHOICE ON FORM AND TIMING OF SEVERANCE PAYMENT 
MUST BE MADE BEFORE YOU TERMINATE AND THAT CHOICE IS 
IRREVOCABLE. NO CHANGES IN FORM OR TIMING OF PAYMENT MAY BE 
MADE AFTER YOUR TERMINATION. 

1) A full month's pay each month for the designated payment 
period. (There will be no interest growth on this type 
of payment.) 

2) A single lirp sum payment equal to the amount of money 
Polaroid would need to set aside today in order to meet 
its severance obligations to you, which is an amount 
that is discounted at 7X. 

3) InstalLnent payments based on the discounted lunp sum. 
(7X interest growth per year will be applied to these 
payments.) If you are under age 65, you may choose to 
have monthly payments made for as long a period as you 
want, but not beyond age 67 . If you are age 65 or 
older, you may choose to have monthly payments for a 
period not to exceed two years after termination . 

4) For members with a salary of $50,000 or higher, a 
lifetime annuity. This annuity is based on the 
discounted limp sun and will provide a monthly income 
for life, with or without survivor options. 

{IX interest growth per year will be applied to these 
payments.) 

5) Deferral of severance payment to a later date up to, but 
not beyond, age 67. This severance payment will be 
based on the discounted lump sum. The year you want 
your payments to start and the method of payment that 
you want at the end of the deferral period must be 
selected before you terminate and these choices are 
irrevocable. {1% interest growth per year will accrue 
during the deferral period.) 



PLE ASE NOTE; PERIODIC AND DEFERRED PAYNENT PLANS REPRESENT A 
mOHISE BY (POLAROID TO PAY AND POLAROID HAS EVERY INTENTION OF 
MEETING ITS OBLIGATION. HOICVER, TttlSE PAYMENTS WILL NOT BE 
INSURED OR OTHERWISE SECURED. 
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Career Decision Workshops and Outplacement Services 

Drake Beam Morin Inc., one of the country's finest career counseling 
and outplacement firms, is consulting with Polaroid to provide 
professional Career Decision Workshops for all enployees eligible to 
participate in the Polaroid Severance Program. In addition, once an 
enployee has agreed to leave. Outplacement Services will be 
available. 

The Career Decision Workshops will offer eligible enployees the 
opportunity to evaluate their skills, abilities, talefits and 
experience in relationship to other possible employment. The 
workshops will also offer information on effective decision-making 
and individual counseling. 

Outplacement Services, available once an employee has agreed to 
leave, will offer workshops on how to find other full or part-time 
employment or on starting your own business and/or consulting and 
additional support services. 

Regular Retirement Benefits 

You will be entitled to whatever benefits Polaroid's retirement 
plans normally provide, as we3l as severance payments. Sessions 
will be held to givr you considerably more detail on your Retirement 
Benefits, but a brief s-jmmary follows. 

Under Age 55 ; 

You are immediately entitled to your benefits under the profit 
Sharing Retirement Plan and can choose among the various payment 
options provided by the Plan, including deferral to age 70. 

If you have 10 or more years of vested service, your Pension 
benefit will begin when you reach age 65, or you may arrange for 
it to begin on a reduced basis as early as age 55. If you have 
less than 10 years of vested service, there is no benefit for 
you under the Pension plan. 

At Age 55 or Older : 

You are immediately entitled to your benefits under the Profit 
Sr.aring Retirement Plan and can choose among the various payment 
options provided by the Plan including deferral to age 70 or 
payment as an annuity. 

Your Pension benefit, which will be reduced 3% for each year you 
are under age 65, will be effective as of the month following 
your termination. (It will, however, take a few months for your 
Pension benefit to be calculated and for the first payment to 
arrive.) 
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OTHER BENEFITS 
Medical Insurance 
Under age 35 ; 

You may continue your medical Insurance coverage for yourself 
and family members, if applicable, for up to two years by 
contin^jing premium payments. The premium will be the same as 
for an active eirployee. Should you obtain medical coverage 
through another employer, your Polaroid coverage will cease. 

Age 55 or Older ; 

If your age plus seniority equals at least 65, you can continue 
your regular medical insurance coverage for yourself and family 
members, if applicable, until age 65, by continuing payments. 
Your payment will be the same as for an active employee. Upon 
reaching age 65, you can become eligible for Medicare (a 
government-sponsored benefit) and for a cost -free Polaroid 
medical benefit that supplements Medicare; or remain aider the 
regular medical insurance for the remainder of the two-year 
insurance continuation period, by continuing payments at the 
active employee rates. 

The combination of Medicare and Polaroid's supplemental medical 
benefit will continue for life and will provide a level of 
coverage similar to the level provided for active employees. 
However, please make a note that you must apply for Medicare 
benefits just prior to your 65th birthday. The same is true of 
your spouse if you are married. 

If you are employed elsewhere and have medical coverage, the 
above coverage will still apply, but benefits will be 
coordinated between the two plans so that jointly you collect up 
to, but not more than, lOGK of allowable expenses. 

If your age plus seniority does iiot equal 65, then your medical 
coverage will be the same as for members under age 55. See 
previous section. 



Dental Insurance 

You may continue your dental benefits for yourself and your family 
members, if applicable, for up to two years by continuing premium 
payments. The premium will be the same as for an active enployee. 

Should you obtain dental coverage through another employer, your 
Rslaroid coverage wi]l cease. 
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Life Insurance 

You may continue your group life insurance coverage for to two 
years by continuing premium payments. The premium will be the same 
as for an active employee. This privilege is for Basic Group Life 
Insurance, Optional Group Life Insurance, and Family Life Insurance 
provided you are carrying these insurances on the day you leave. 

If you are age 55 or older, and your age plus seniority equals at 
least 65, you have a choice regarding the life insurance provisions 
above. You can choose to maintain full life insurance coverage, as 
above, through premium payments for two years, and then transfer to 
Polaroid's lifetime, cost-free Life Insurance Group for retirees. 
Or, you can choose to transfer to the retiree Life Insurance Group 
as of your termination date and discontinue any optional Polaroid 
insurances you presently carry. 

Coverage under the cost-free Retiree Life Insurance Plan is: 

$10,000 - Coverage for 1st year after termination 
$ 8,000 - Coverage for 2nd year after termination 
$ 6,000 - Coverage for 3rd year after termination 
$ A, 000 - Coverage for Ath year after termination 
$ 3,000 - Coverage for life 

If you are not a Polaroid Group Life Insurance Plan participant, and 
you are age 55 or older and age plus seniority equals at least 65, 
you will be covered for a flat $3,000 of life insurance as of the 
date you leave, at no cost to you. 



Special Note ; 

If you attain age 55 within the time it would take to collect your 
total Severance pa> in full-month payments and your age plus 
seniority equals at least 65, then you will become eligible for the 
retiree group insurance and age 55 retiree group medical insurance 
plans described above. The medical plan provided to you will be 
whatever is available to active employees, including thelaffie — 
premium schedule paid by active employees. As the medical plan 
changes for active employees, it would also change for you. 

For example, if you were age 5A and entit'-^d to lA months of full 
pay, you would meet the eligibility criteria. If you were age 5A 
and entitled to 7 months of full pay, you would not meet the 
criteria, even though you could stretch your payment period to be 
more than 12 months by electing a different payment option. 



Long Term Oisability 

Your coverage in this plan ceases the day you terminate. 
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QUESTIONS AND ANSWERS 



CONDITIONS OF PARTICIPATION 



1) What level of review is required to approve my eligibility for 
the severance program? 

Written eligibility approval from your Senior Corporate 
Officer is required for both hourly and salaried members. 

2) Can employees on a Leave of Absence participate in this plan? 

Only employees on Specific or Divisional Leaves of Absence 
can participate. They must receive the required approvals 
before JUly 12, 1985 and return to active status by Ojly 
19, 1985. Mentbers on Indefinite Leaves of Absence are not 
eligible to participate. 

3) I f I don't take the severance program now, can I take it later 



There are no plans to offer this program again. This plan 
is being offered only through JUly 19, 1985. You must 
notify your Supervisor on or before Oily 12, 1985 if you 
are eligible and choose to participate in this program. 



4) If I'm interested, can I leave before July l^r .h? 

Yes, you can, if you obtain permission from your division 
management. However, some departments or divisions may 
request all terminations be held to JUly 19th in order to 
assess the program's impact before letting anyone leave. 
People who do leave early should expect to wait at least 
four weeks for severance payments to begin. 

5) If I take the severance program and terminate prior to Aily 19, 
1985, c^o I have "C to^July 19th to change my mind? 

No, Once you have terminated, your decision is permanent. 
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6) Can I later return to Polaroid? 



You have no rights to re-employment. You may make application for 
work tXJt would only be considered along with all other candidates. 
You will not be given special preference for rehire. 

If you should be re-empioyed at Polaroid during the period in which 
you are receiving severance payments, these payments will stop. If 
you elected a lutp sum payment, you would be required to reimburse 
the Conpany a proportionate share of that payment. Also, you should 
be aware that your seniority would not be reinstated if you returned 
to Polaroid; however, past service would coLrt towards future 
retirement benefits. 



7) Win it be possible for me to return to Polaroid as a per diem, reserve 
consultant, etc.. after I elect the severance progran? 



POQli 



It is not the intent of the Company to allow people taking the 
severance program to return to Polaroid in any capacity. 

If an exccp*-lonal need develops, notification of the Enployees* 
Committee and approval by tiie respective Senior Corporate Officer and 
yicf*. President of Personnel will be required even for short term 
arrangements. 



PAYICNT 



8) What Is the exact formula used to determine the amount of my severance 
payment? 

The actual formula for determini.ig your severance pay follows. 

Months of Severance = tl + 0.2 (Age - 45)3 x [Years of seniority i 2] 

Where: (a) MAXIMUM AGE IN FORMULA IS 50 (If over 50, use 50 
in formula), 

(b) MINIMUM AGE IN FORMULA IS 45 (If under 45, use 45 

in formula), 

(c) MAXIMUM SEVERANCE EQUALS 30 MONTHS* PAY, 

(d) AGE AND SENIORITY ARE EXPRESSED IN DECIMALS TO 

T^C NEAREST DAY. 



2x 
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9) I heard that if I leave early, I still get paid through Jjly 
19th. Is that true? 

No. You will be paid only through the date that you 
terminate. 

10) If I take the program, when can I expect my severance payments 
to begin? 

If you leave on or near July 19th, vour first severance 
check will take at least 4 weeks and perhaps longer if 
there is a hig^ volume of terminations. (Severance checks 
will be issued monthly for all participants, except for 
those choosing the lirp sum option. ) 

11) Will Polaroid send my severance checks directly to a bank for 
^? 

Yes. Polaroid will direct deposit your cheu.^j to a bank of 
your choice, as long as it is part of the national clearing 
house system. 

12) Can severance payments be paid more frequently than once a 
month? 

No. Severance payments, other than the lunp sum, will be 
paid in monthly checks. 

13) What deductions will be taken from my severance checks ? 

Any money still owed to Polaroid, i.e., camera purchases, 
expense reports, tuition reimbursements, etc. will be 
deducted in addition to taxes and insurance premiums. 
Also, any payroll deductions being made by court order 
(garnishments) will continue to apply. 

lA) Will I owe Social Security (FICA) taxes on my severanc;^ pay ? 

Yes, regardless of your age, you will have to pay social 
security taxes on your severance pay for the duration of 
your payment schedule. 

15) Will any future Pay Scale increases be added to my severance 

pay? 

No. 
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16) Will Credit Union deductions be taken from my termination check? 

No. Arrangements to handle your financial obligations to 
the Credit Union can be handled by calling your local PCU 
advisor. 

17) What about the vacation I've earned? 

You will be paid for any unused vacation days you have 
earned tp to the day you terminate, including your credited 
1985 vacatior allowance. The latest date permitted for 
termination is JUly 19, 1985. 

18) What happens to my Tuition Assistance benefits if I'm still in 
school when I tennih"i^ 

Since you will be terminating, you must return the full 
amount of Tuition Assistance money for the inconplete 
course(s). It will be taken out of the last check before 
termination. Tuition Assistance benefits questions should 
be addressed to the Tuition Assistance Office (222-3559). 

19) I have 401K deductions taken from my pay. What happens t o this 
money if I take the program ? 

AOIK is part of your Profit Sharing account. Money saved 
through 401K will be treated the same as your other Profit 
Sharing money. No cont: cautions to your 401K accoLrt will 
be allowed after you terminate and no contributions to your 
4C1K account will be allowed from your severani;e payments. 



20) Win I have to pay income ttxes on my severance pay? 

Yes. The Conpany will withhold FICA (Social Security), 
federal income taxes, state and local income taxes from 
your severance check. 

21) Will income taxes be withheld from my Pension and Profit 
Sharing payment s? 

State and Federal laws now require income taxes to be 
withheld from Pension and Profit Sharing payments unless 
the individual requests that no taxes be withheld. You 
will be able to make this choice during the termination 
process. 
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22) Can I roll over my severance payment to my IRA? 

No. Tt>e severance program is not considered a "qualified 
plan" like our Profit Sharing Plan or a 401K Plan. 
According to IRS regulations you may only roll over an 
account from one qualified plan to another qualified plan. 

23) Will I be able to cf ^ g et unemployment insurance? 

It is doubtful, unless you are terminating involuntarily. 
However, a state agency, not Polaroid, determines 
eligibility for benefits on an individual basis. Most 
members who take the severance program will be leaving 
voluntarily - meaning they could be working and have not 
been laid off for lack of work - which are two 
disquallfiers for unemployment benefits. 

24) Can I collect Social Security while I am collecting severance 
payments? 

Yes. If you are at least 62 - which is the earliest age 
you can collect Social Security - you will be eligible to 
receive Social Security benefits even though yoj are 
collecting severance pay. To calculate your benefits, 
Social Security will look at your age, years of work and 
your pay up to the date you leave. However, you should 
note that if you go to work elsewhere, your earnings there 
may make you ineligible to collect Social Security. Your 
severance payments would nevertheless remain the same. 

25) What happens to my severance payments if I die? 

For all payment options except the annuity option, your 
accrued severance amount remaining as of date of death will 
be paid in a single lump sum according to the following 
sequence of beneficiaries: 

1. To Spouse 

2. If no spouse, to living children in equal shares 

3. If no eligible children, to your estate. 

If vou wish to arrange for a different sequence of 
beneficiaries, you must do so at the time you choose your 
method of payment. 

If you are eligible for and elect the annuity option, you 
may select a survivor option or one without such a 
feature. Consult with your Personnel Administrator for 
more details. 
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26) 



27) 



If I take the severance program and I die before I reach aoe 
55, is there any survivor benefit for my spouse under the 
Pension Plan? — ' 

Yes. If you are married and vested for a Pension, there is 
a survivor benefit provided for your spouse should you die 
before receiving benefits from the Pension Plan. This 
survivor benefit would not become effective for your spouse 
uitil that point in time you would have reached age 55, if 
you had lived. (This is not the Survivor Income Benefit 
insurance available to active eirployees Lnder our Pension 
Plan. The S.I.B. stops the day you terminate.) 

If I take the severance program and then go to work elsewhere - 
will that affect my severance pay or my pension? 



No. 

EF FECTS ON BENEFITS 

28) If I decide not to continue Polaroid benefits when I terminate, 
can I later change my mind and obtain benefits, like m edical 
coverage? 

If you are under age 55 - no. 

If you are age 55 or older and your age and seniority 
equals at least 65, you may later change your mind on 
medical benefits only, not other benefits. 

How win the severance program affect my Pension ? 

You will not cam any additional benefits in the Pension 
Plan. Your Pension riflhts will be the same as any other 
employee who terminates from the Company. 

This severance program will neither increase nor decrease 
the amount of your Pension; nor will it change any of your 
options as to when and how your Pension is paid to you. 
For example, if you are at least age 55 but under age 65 on 
the day yon leave, your Pension will be reduced Just as for 
early retirees. 
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30) Will the severance program affect my Profit Sharing ? 

No. You will not earn any additional benefits in the 
Profit Sharing Plan. You will be treated like any other 
enployee who terminates from the Company. 

31) If I take the severance program, will I still have Long Term 
Disability protection ? 

No. LTD coverage ceases on your termination date. 

32) What happens to my benefits under the Enployee Stock Ownership 
Plan? 

Your membership in the Stock Plan will cease and your 
account paid to you like any other employee who terminates 
from the Company. 

If you are age 55 or older, you will receive a Stock Plan 
contribution for 1984 and 1985 in addition to the current 
value of your account. 

If you are under age 55, you will receive a contribution 
for 1984, in addition to the current value of your account. 

MISCELLANEOUS 



33) After termination under the severance program what obligations 
will I have with respect to the Agreement I entered into wherTl 
was hired concerning inventions, trade secrets and confidential 
information? 

The Agreement provides that inventions relating to the 
Company's business made by employees during employment and 
for one year thereafter belong to the Company. It also 
provides that you may not disclose any of Polaroid's trade 
secrets or confidential information to any unauthorized 
person at any time either before or after termination. 

34) How will employees who have previous service in Polaroid's 
subsidiaries participate in the severance program? 

Employees who have transferred from subsidiaries will 
receive termination pay for all service, including 
subsidiary service. 
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'5) Is^thls prog ram being offered worldwide, or just here In the 

There will be worldwide participation this year in the 
$25-30 million payroll reduction plan, but this particular 
plan will be available only to domestic enployees. 

^^slon? available to assist me in making my 



Your supervisor and your Personnel Administrator will 
provide you with the data you need to start thinking about 
the severance program. After that there will be two main 
resources — programs run by the Retirement Office and 
programs run by Drake Beam Morin Inc. , our outside 
consulting firm. Your Personnel Administrator will have 
additional information on both types of resources on 
request. Spouses are welcome to attend some of these 
sessions, 

37) Can I try th e outplacement program up to July i9th and then 
st ay if I don^t obtain other enployment? 

No. (Xjtplacement is not available until you have agreed to 
leave, and the decision to terminate is permanent. 
However, for members eligible to take the severance 
program. Career Decision workshops will be available prior 
to termination to aid in the decision-making process. 

How can I find out more about the severance program? 

Over the next few months, we will be making available a 
variety of communications to eligible members, including 
the following: ^ 

- all eligible members will have the opportunity to have 
an individual meeting with their Personnel 
Administrator to go over the details of their income 
and benefits under the severance program and to ask 
questions. 

' each participant age 55 or over will be assigned a 
counselor who will set up a one-to-one meeting with 
anyone interested in pursuing the plan further. This 
person will be your main resource throughout the 
severance program period, 

- a series of seminars will be offered for eligible 
members thinking about leaving under this progran. 
The subjects covered wiU include financial planning 
and career decision-making. Information on these 
seminars will be available from ycjr Personnel 
AAnlnistrator. Spouses are welcome to attend. 
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BOSTON COLLEGE 

885 CENTKE STREET. NEWTON. MA 02159 



LAW SCHOOL 



June 11. 1988 

Senator Howard M. Metzenbaum 
Suboommmittee on Labor 
Committee on Labor 
and Human Resourc:;s 
Washington, D.C. 20510 

Dear Senator Metzenbaum: 

The Subcommittee on Labor recently held hearings on whether Congress 
should enact legislation regulating waivers under the ADEA. Although some 
ADEA waivers occur in the context of traditional settlements of ongoing disputes, 
which are adequately regulated by the courts, I am particularly concerned about 
the unique prc^lems raised by the use of waivers in conjunction with retirement 
incentive programs. As discussed below, I believe that retirement incentive 
plans can be a form of prospective waiver and consequently must be scrutinized 
closely under the ANA. 

The ADEA. as a civil rights statute, seeks to alter employer conduct by 
placing penalties on age discriminatory conduct. Employers know that if they 
discriminate on the basis of age they may be subject to suit by both the 
aggrieved party and the EEOC In most cases the claimed wrongful aa has 
already occurred, and what remains is for the employer and employee to argue 
about whether that act was discriminatory or how much the employee should be 
compensated for the wrongful act. 

Waivers under retirement incentive programs have a subtle but distinct 
difl'erence. With retirement incentives the employer often has not yet 
committed the claimed wrongful act. The employee has not been fired because 
(tf his or her age or involuntarily retired, either of which clearly would be a 
violation of the ADEA. Rather, the employer is often stating that he or she will 
commit a possible wrongful act if the employee agrees to waive the ADEA's 
protections. Even a substantial money bonus cannot eradicate the essential 
nature of this transaction. At its core it is no different from an employer 
offering to hire an employee on condition that the employee waive his or her 
right to minimum wage guf *nteed by the Fair Labor Standards Act. In both 
cases the employee may be acting rationally. In both cases the employee may 
want or need what the employer is offering. And in both cases the employer 
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does not htve to offer the bonus or the job. Although these agreements miy 
appear to be simple oootracts between consenting parties. Congress has 
invaUded such waivers under the Fair Labor Standards Aa as against public 
policy and certainly should seriously question such contracts under the ADEA. 
In both eiamples waivers undermine the important goal of deterring wrongful 
conduct 

Not all retirement incentive programs are violations of the ADEA, For 
those programs that do not violate the A^^EA the presence or absence of a waiver 
maJces no difference. But retirement incentive programs can violate the ADEA. 
They may impose undue pressure on the employee, or be targeted to a single 
employee so that the incentive is not a bona fide retirement plan under 14(f)(2) 
of the ADEA. The presence of a waiver in these contezts may lead a court to 
ignore the underlying ADEA violation. In thoae instances the presence of the 
waiver undermines the congressional policies embodied in the ADEA. These are 
the kinds of situations in which the courts and the £EOC must vigilantly eiamine 
the underlying retirement incentive to be sure that it does not violate the ADEA, 

My particular concern is that the EBOC s rule permitting employees to 
waive their rights under the AMA without federal supervision is overbroad. 
The EEOC rule creates a presumption that 'knowing and voluntary" waivers in 
retirement incentive programs are vaUd, Although the rule purports to exclude 
prospective waivers, there is no indication that the EBOC considers waivers in the 
context retirement incentives a form of prospective waiver. Because of the 
potential for duress and the possibility that waivers wiU prevent examination of 
the underlying employer conduct, with retirement incentives such waivers 
should be viewed with great suspicion. With the eUmination of mandatory 
retirement, incentive retirement programs will take an even larger role in 
personnel practices. The EEOC creates too large an opening for abuse by 
announcing Uiat unsupervised waivers are permitted in all circumstances. 

I appreciate Uie opportunity to submit this letter concerning a very 
important issue in tiie area of age discrimination. 



Sincerely. 



Judith A. McMorrow 
Assistant Professor 
Boston College Law School 
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IBBB UNITED STATES ACTIVITIES BOARD 

•^^^ THE WSmUTE OF ELECTRICAL AND ELECTRONICS ENGINEERS. INC 

1111 19th STREET. N W WASHINGTON. DC 20036-3690. USA TELEPHONE (202) 785-0017 

May 20, 1988 



The Honorable Howard Metzenbauiti 

Chairman, Labor Subcommittee 

Senate Committee on Labor and Human Resources 

608 Hart Office Building 

Washington, DC 20510 



Subject: Statement for Record of Subcormilttee Hearing, May 24, 1988 
Dear Mister Chairman: 

AS Chairman of the United States Activities Board of the institute of Electrical 
and Electronics Engineers, Inc. (IEEE), I appreciate this opportunity to express 
the concerns of the U.S. members of the Institute about the 1987 rule by the 
Equal Envloyment Opportunities Commission (EEOC) to permit unsupervised waivers 
(I.e., without EEOC supervision or approval) of employee rights under the Age 
Discrimination in Enployment Act (ADEA). 

First a word about the Institute: The Institute of Electrical and Electronics 
Engineers, Inc. is comprised of more than 293,OOU electrical and electronics 
engineers, some 235,000 of whom reside in the United States. Forty Percent of 
our working U.S. members a-e employed by large corporations. Th.rty-five per- 
cent work for medium sized corporations and an additiona sixteen percent work 
for small businesses. The rest are professors or are self-employed. The 
average age in 1988 of the members of IEEE is forty-four. Thus, over half of 
our membership is protected by the Age Discrimination in Employment Act. 

Since technology moves at such a rapid pace, older engineers are often victims 
of the stereotype that their knowledge is outdated and their experience is not 
relevant to state-of-the-art research. Thus, engineers have always been par- 
ticularly hard hit by age discrimination in employment. 

These same engineers are hardest hit when American Industry embarks on layoffs 
and reductions-in-force programs. They are called into corporate offices hit 
with the disastrous news and then given only a few days to make decisions that 
will affect the rest of their lives. They must waive rights at a time when they 
have little or no idea what those rights might be. How can they know at that 
point in time whether or not only older workers are being fired or if there is 
some pattern of discrimination, from which they have recourse, in the actions 
of the company. 
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if\l^?^r ^^!\?7 1nd vidual can still file charges under ADEA, even 

.?cn ^ n^f'.!^^"^'^ waiver. Unfortunately, in these cases the plaintiff 
must also prove that the waiver signing was not "knowing and voluntary." 

Older engineers have recently begun to face the dilemma of early retirement 
Incentive programs. The fact that these programs are based on the theory that 
the older worker is the most expendable is not lost on them. While the o^'^rs 
OT cash and retirement Incentives may sound tempting, these offers are usually 

"^l"""'' perceived, is obviou^ 

to the employee, but the long term effects of signing the waiver are not. 

Concerning the larger issue of blanket unsupervised waivers, we must ask why 
companies require such waivers if they have dealt with employees in a fair and 
legal manner. We bel.eve that waivers should be utilized only in special 
f!I! JUrf the procedures of the Fair Labor Standards Act a-e followed, as 

the^ADEA specifically mandates, and that they be thoroughly supervised by the 

l!nc??]nr! ^"^^^"^ maintain its preeminent technological 

pos tion In this world, we .nust utilize the skills and knowledge of all our 
engineering professionals. The 235.000 United States members of the IEEE young 
and old, are ready to accept this challenge. 

In conclusion, the IEEE United States Activities Board commends you and other 
dist ngulshed members of the Senate Subcommittee on Labor for holding public 
hear ngs. We respectfully request your cooperation in working with the Sub- 
connlttee, the Congress, IEEE, and other concerned organizations to press for 
an end of the use of age as a criterion when making employment or personnel 
decisions, or m matters of compensation or benefits, or any other matters 
relating to employment. (See attached Position Statements.) 

Thank you. 

Sincerely, 

Edward C. Bertnolll 
Chairman. United States 
Activities Board 
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It Is the position of the United States Activities Board th«t engineers. 

* are important resources to modern technologically oriented 

enterprises. 

* employ their know]edge and experience to improve the quality 

of life. 

* have acquired an eJucatlon and of necessity must continue 

technical training to maintain their education current 
throughout their careers. 

* seek varied and challenging problem-solving opportunities, 

which make them a unique asset among employees. 

* possess unique traits, skills and analysis Synthesis car?- 

bilities that are not widely distributed among the .iverse 
of employable persons. 

* who maintain their technical capabilities become more valuable 

with age because of their experience. 

* deserve an opportunity to pursue lifetime careers in pngmeer- 

ing and should rot be underutilized as technicians. 



Unued States Activities Board 



Approvins Entity 
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United Stites ActlvitU. Bo«rd .3. Age Discriminition by 

Eaployers of Engineers 

It Is the position of the United St«tes Activities Board thit employers 
of engineers: 

* should refrain frow ill practices of age d1scr1ii1n«tion» 

Including dlsnlssal because of «ge» demotions because 
of age, failure to proaote because of age, failure to 
hire because of age, unfair salary practices related 
to age. 

* Should be sensitive to their obligations to their human 

resources on which the destinies of the enterprise 
depend. 

* should Manage In a Mnner that would motivate all 

engineers regardless of age towards high productivity 
and high norale. 

* should provide equal opportunity to all age levels of 

engineers to receive continuing education and training 
through formal courses and challenging assignments. 

* should give proper recognition and promotions based 

on merit, r'^gardless of age. 

* should recognize that experience acquired during a 

career has considerable value to the enterprise. 
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IEEE 

POSmON 
PAPER 
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Engineers consistently h«ve demonstrated ^helr ability to improve the quality of 
life for <11 inhabitants of the world. Engineers who employ the forces and 
materials of nature for the benefit of socievy are vital to the process of 
improving the quality of life for all peoples. The continued development of old 
technologies and the Infusion of new Ideas to produce new technologies require 
superior intellectual ability and experience in eri^lneering and, therefore, need 
highly sophisticated, ingenious people. This high >vel of capability and Inge- 
nuity on the part of engineers Is achieved in part through formal education but, 
•lore Important, through experience in dealing with technical problems. Thus, as 
an engineer gains experience, he or she should grow in technological statu*-'' as 
well. They should become mere valuable to society as they grow older, and a 
vast bulk of the engineers of the world do Just that. 

Employers of engineers have the obligation to provide a work environment that 
fosters the engineer's growth in technological stat'jre of engineers through 
Job assignment, formf 1 and informal education opportunities and through pro« 
fesslonal and technical peer contact. 

Engineers have the obligation to continue to grow In their professional dimen- 
sion through Study, participation in technical conferences and meetings, and 
jtillzatlon of open and inquiring technical minds to solve problems facing 
society. Engineers who do continue to grow in their ability to solve society's 
problems should have the opportunity to exploit that expertise as they increase 
In age. 

IEEE notes, however, some evidence that ip^'t^ates that some industries in a 
rapid technologically changing environment are prone to display bias against 
older engineers. The IEEE Is as opposed to discrimination because of age as it 
Is against other forms of discrimination since biases of any nature, including 
those of age, are inimical to society's best interests and those of the 
engineer. The IEEE calls upon industry, governmeit, and educational institu* 
tions to examine their practices to assure the profession that such age biases 
do not exist In their endeavors. The IEEE, In turn, will make every att-mpt to 
prevent age bias from existing and encourages the adoption of programs by all 
employers of electrical and electronics engineers to ensure the efficient, 
proper and humane utilization of experienced, middle-aged and older engineers. 



(Reaffi.-med by the IEEE Board of Directors on 2/20/87) 



IEEE Board of Directors 
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Senator Mjtzenbaum. The hearing stands adjourned. 
Thank you very much. 

[Whereupon, at 11:40 a.in., the subcommittee was adjourned.] 
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